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WEDNESDAY,  NOVEMBER  15,  1995 

House  of  Representatives,  Subcomittee  on  Courts 
AND  Intellectual  Property,  Committee  on  the  Ju- 
diciary, Jointly  With  the  Senate  Committee  on 
THE  Judiciary, 

Washington,  DC. 

The  committees  met,  pursuant  to  notice,  at  10:04  a.m.,  in  room 
2237,  Raybum  House  Office  Building,  Carlos  Moorhead  (chairman 
of  the  House  Subcommittee  on  Courts  and  Intellectual  Property, 
Committee  on  the  Judiciary)  presiding,  and  Hon.  Orrin  Hatch 
(chairman  of  the  Senate  Committee  on  the  Judiciary)  presiding. 

Present  from  the  House  Subcommittee  on  Courts  and  Intellectual 
Property,  Committee  on  the  Judiciary:  Representatives  Carlos  J. 
Moorhead,  F.  James  Sensenbrenner,  Jr.,  Howard  Coble,  Bob 
Goodlatte,  Sonny  Bono,  George  W.  (jekas,  Patricia  Schroeder,  John 
Conyers,  Jr.,  Howard  L.  Berman,  Xavier  Becerra,  and  Rick  Bou- 
cher. 

Present  from  the  Senate  Committee  on  the  Judiciary:  Senators 
Orrin  G.  Hatch  and  Patrick  J.  Leahy. 

Also  present  from  the  House  Subcommittee  on  Courts  and  Intel- 
lectual Property,  Committee  on  the  Judiciary:  Thomas  E.  Mooney, 
chief  counsel;  Mitch  Glazier,  assistant  counsel;  Jon  Dudas,  assist- 
ant counsel;  Sheila  Wood,  secretary;  Perry  Apelbaum,  minority 
general  counsel;  Betty  Wheeler,  minority  counsel;  and  Stephanie 
Peters,  minority  counsel. 

Also  present  from  the  Senate  Committee  on  the  Judiciary:  Ed- 
ward Damich,  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  MOORHEAD 

Mr.  Moorhead  [presiding].  The  joint  meeting  will  come  to  order. 

It  gives  me  great  pleasure  to  welcome  to  the  House  Judiciary 
Committee  our  distinguished  colleagues  from  the  other  body.  The 
chairman  of  the  Senate  Judiciary  Committee  and  I  have  been  try- 
ing to  get  together  all  year,  but  our  schedules  just  haven't  allowed 
us  to  do  that  so  far,  but  we're  doing  it  now  and  we  have  an  oppor- 
tunity in  the  near  future  to  go  over  many  things  together  of  inter- 
est to  the  House  and  the  Senate. 

We  have  passed  two  very  important  bills  out  so  far  this  year:  the 
Biotech  Process  Patent  Act  and  the  Performance  Right  in  Sounding 
Recordings  Act,  which  the  Senate  passed  and  the  House  passed 
soon  thereafter. 

(1) 


Chairman  Hatch  and  Senator  Leahy  introduced  S.  1284,  an  iden- 
tical bill  to  the  bill,  H.R.  2441,  that  Pat  Schroeder,  Howard  Coble, 
and  I  introduced. 

On  behalf  of  the  subcommittee,  I  would  like  to  welcome  you  and 
your  staff  to  our  humble  surroundings  here.  I'd  like  to  turn  over 
the  gavel  at  this  time  to  the  Chair  so  that  we  can  get  underway. 
Senator  Hatch. 

OPENING  STATEMENT  OF  CHAIRMAN  HATCH 

Mr.  Hatch  [presiding].  Well,  thank  you.  Congressman  Moorhead. 
I'm  really  honored  to  be  here  with  you  and  my  colleagues  in  the 
House.  It's  always  good  for  us  to  come  over  here  where  we  can  be 
educated  even  more,  but  I'm  delighted  to  cochair  this  first  hearing 
on  the  National  Information  Infrastructure  Copyright  Protection 
Act  of  1995. 

On  behalf  of  the  Senate  committee,  I,  too,  welcome  our  distin- 
guished witnesses,  as  well  as  all  who  have  come  to  observe  this 
proceeding.  In  addition,  I  want  to  thank  my  friend  Carlos  Moor- 
head and  the  House  subcommittee  for  their  hospitality  in  hosting 
this  joint  hearing. 

Today  we're  embarking  upon  a  historic  undertaking  which  estab- 
lishes the  "rules  of  the  road"  for  the  information  superhighway. 
Probably  most  people  today  experience  the  information  highway  by 
means  of  their  computers:  when  they  use  electronic  mail  to  sub- 
scribe to  a  bulletin  board  service,  or  use  other  online  services.  But, 
these  existing  services  are  only  dirt  roads  compared  to  the  super- 
highway of  information  sharing  which  lies  ahead. 

The  information  superhighway,  or  Nil,  of  the  future  will  link  not 
only  computers,  but  also  telephones,  televisions,  radios,  fax  ma- 
chines, and  more,  into  an  advanced  high-speed  interactive, 
broadband,  digital  communication  system.  Over  this  information 
superhighway,  data,  text,  voice,  sound,  and  images  will  travel  and 
their  digital  format  will  permit  them  not  only  to  be  viewed  or 
heard,  but  also  to  be  copied  and  manipulated.  The  digital  format 
will  also  ensure  the  copies  will  be  perfect  reproductions,  without 
the  degradation  that  normally  occurs  today  when  audio-  and  video- 
tapes are  copied. 

The  Nil  has  tremendous  potential  to  improve  and  enhance  our 
lives  by  providing  quick,  economical,  and  high-quality  access  to  in- 
formation that  educates  and  entertains,  as  well  as  informs.  When 
linked  up  to  a  global  information  infrastructure,  the  Nil  will  broad- 
en our  cultural  experiences  and  allow  American  products  to  be 
more  widely  disseminated. 

Highways,  of  course,  are  meant  to  be  used  and,  in  order  to  be 
used,  they  must  be  safe.  That's  why  we  have  rules  of  the  road  on 
our  asphalt  highways,  and  that's  why  we  need  rules  for  our  digital 
superhighway.  No  manufacturer  would  ship  his  or  her  goods  on  a 
highway  if  the  trucks  were  routinely  hijacked  and  his  or  her  goods 
plundered.  Likewise,  no  producer  of  intellectual  property  will  place 
his  or  her  works  on  the  information  superhighway  if  they  are  rou- 
tinely pirated.  We  might  end  up  having  enormous  access  to  very 
little  information,  unless  we  can  protect  property  rights  in  intellec- 
tual works. 


The  piracy  problem  is  particularly  acute  in  the  digital  age  where 
perfect  copies  can  be  made  quickly  and  cheaply,  and  where  they 
can  be  disseminated  to  thousands  of  people  almost  instantaneously. 
Protecting  the  property  rights  of  the  owners  of  intellectual  property 
not  only  induces  them  to  make  their  products  available,  it  also  en- 
courages the  creation  of  new  products.  Our  copyright  laws  are 
based  on  the  conviction  that  creativity  increases  when  authors  can 
reap  the  benefits  of  their  creative  activity. 

But  the  Nil  also  promises  to  increase  creativity  in  a  more  dra- 
matic way  by  providing  individual  creators  with  public  distribution 
of  their  works  outside  traditional  channels.  For  example,  it  will 
provide  authors  who  have  been  unsuccessful  in  finding  a  publisher 
with  the  ability  to  distribute  their  works  themselves  to  great  num- 
bers of  people  at  a  very  low  cost.  In  protecting  the  property  rights 
of  creators  and  owners,  these  bills  apply  in  the  digital  environment 
the  fundamental  principle  of  our  copyright  law  that  creativity  is 
promoted  by  securing  rights  in  intellectual  property.  At  the  same 
time,  we  are  mindful  of  traditional  restrictions  on  these  rights. 

With  this  hearing,  we  are  just  beginning  the  process  of  fine-tun- 
ing this  legislation.  Later  we  will  hear  from  numerous  private  par- 
ties who  use  or  will  use  the  information  superhighway,  including 
those  who  are  fearful  of  toll  roads  and  speed  traps.  In  suppressing 
piracy  and  other  kinds  of  banditry,  we  do  not  forget  that  what  we 
are  policing  is,  after  all,  a  "public"  highway. 

I  would  now  like  to  recognize  the  Cochair  of  this  hearing,  Con- 
gressman Moorhead. 

Mr.  Moorhead.  Thank  you,  Mr.  Chairman. 

As  has  been  pointed  out,  the  bills  before  us  today  are  the  product 
of  recommendations  made  by  the  Working  Group  on  Intellectual 
Property  Rights  of  the  administration's  Information  Infrastructure 
Task  Force.  The  Working  Group  held  a  hearing  in  November  1993. 
They  then  drafted  a  so-called  "Green  Paper"  and  circulated  it  wide- 
ly for  comment,  and  subsequently  held  4  additional  days  of  hear- 
ings in  Chicago,  Washington,  DC,  and  Los  Angeles.  A  final  report 
was  issued  in  September  1995,  completing  2V2  years  of  study  and 
analysis  of  each  of  the  major  intellectual  property  law  areas. 

We  are  surely  living  in  an  information  age  and  are  a  global  infor- 
mation society.  It  has  been  called  a  revolutionary  period  equivalent 
to  the  Industrial  Revolution.  It  clearly  has  the  potential  to  change 
how  we  do  things,  and  the  industries  and  the  countries  that  stay 
on  the  cutting  edge  of  this  new  age  of  information  and  technology 
will  lead  the  world  into  the  next  century. 

The  Information  Age  has  great  potential  for  good.  For  example, 
there  may  be  no  more  rush-hour  traffic  because  now  we  may  com- 
municate from  our  home;  when  we  become  sick,  we  can  go  to  our 
local  health  clinic  and  be  placed  in  a  diagnostic  chair.  We  won't 
even  have  to  see  the  doctor  or  go  to  a  hospital  unless  we're  seri- 
ously sick.  And  if  we  have  a  legal  problem,  push  the  right  key  and 
receive  legal  advice  electronically.  If  we  wish  to  continue  our  edu- 
cation or  need  the  latest  information  for  our  business,  the  Internet 
will  allow  us  to  access  a  world  of  information.  This  new  medium 
of  communication  could  replace  newspapers,  books,  and  sound  re- 
cordings. It  could  provide  an  encyclopedia  at  every  child's  finger- 
tips. 


We  don't  know  for  certain  how  many  people  use  the  Internet,  but 
it's  been  estimated  recently  that  as  many  as  37  million  adults  in 
the  United  States  and  Canada  are  chatting  through  something 
called  cyberspace.  This  is  a  truly  "new  frontier,"  this  wild  and 
woolie  World  Wide  Web.  It  needs  to  be  encouraged  and  it  needs  to 
be  regulated  as  little  as  possible. 

In  order  for  the  superhighway  to  develop  and  function  effectively, 
however,  it  needs  information.  People  will  not  put  their  work  prod- 
uct on  the  Internet  if  they  can't  protect  it.  Clarifying  the  copyright 
law  can  imleash  the  economic  potential  of  the  Internet.  And  that's 
what  we  believe  these  bills  before  us  do. 

Cyberspace  has  created  a  new  age  in  the  world  of  copyright. 
Digitization  now  allows  us  to  send  and  retrieve  perfect  copies  of 
copyrighted  information  over  the  National  and  Global  Information 
Infrastructure,  "Nil"  and  "GIL"  With  these  evolutions  in  tech- 
nology, the  copyright  law  must  evolve  as  well  to  protect  one  of  our 
Nation's  most  valuable  resources  and  exports,  the  products  of  our 
authors.  Whether  it  be  movies,  videos,  compact  discs,  software  pro- 
grams, sound  recordings,  video  games  or  books,  we  know  that  the 
Nil  and  Gil  will  change  the  landscape  as  to  how  these  products  are 
delivered  to  the  marketplace.  Understandably,  copyright  owners 
will  not  make  their  works  available  in  the  digital  environment 
until  the  material  can  be  effectively  protected,  since  computerized 
networks  now  make  unauthorized  reproduction,  adoption,  distribu- 
tion, and  other  uses  of  works  so  easy. 

This  hearing  is  a  starting  point.  While  it  does  not  address  all  of 
the  issues  that  need  to  be  considered  on  protecting  intellectual 
property  on  the  Nil  and  Gil,  including  provisions  regarding  special 
uses  by  libraries,  it  represents  generally  the  steps  which  we  must 
undertake  in  protecting  access  to  creative  works.  I  am  looking  for- 
ward to  today's  testimony. 

[The  bills,  H.R.  2441  and  S.  1284,  follow:] 
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H.R.2441 


To  amend  title  17,  United  States  Code,  to  adapt  tlie  eopyrifilit  law  to  the 
di^rital,  netvvorked  en\-ironment  of  the  national  infonnation  infi-astructure, 
and  for  otiier  puiposes. 


IN  THE  HOUSE  OF  REPRESENTATH^S 

Seitembek  29,  1995 

Mr.  MooRHE.U)  (for  himself,  .Mrs.  SciIROEDER,  and  Mr.  CoBLE)  introduced 

the  following  bill;  which  was  referred  to  the  Committee  on  the  Judiciarj- 


A  BILL 

To  amend  title  17,  United  States  Code,  to  adapt  the  eojn'- 
riglit  law  to  the  dig:ital,  networked  en\ironment  of  the 
national  information  infrastructure,  and  for  otlier  pur- 
poses. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "NH  Cop\Tio:ht  Protec- 

5  tic  1  Act  of  1995". 

6  SEC.  2.  TRANSMISSION  OF  COPIES. 

7  (a)    Distribution.— Section    106(3)    of   title    17, 

8  United  States  Code,  is  amended  by  .striking  "or  by  rental, 


2 

1  least',  or  lending-"  and  inserting'  "by  rental,  lease,  or  lend- 

2  iiiji-,  or  by  transmission". 

3  (b)  Dkfinitio.vs. — Section  101  of  title  17,  United 

4  States  ( 'ode.  is  amended — 

5  (1)  in  the  definition  of  "publication",  by  strik- 

6  iiig'  "'or  by  rental,  lease,  or  lending"  in  the  tlrst  sen- 

7  teiice  and  inserting"  "by  rental,  lease,  or  lending,  oi- 

8  by  transmis.sion";  and 

9  (2)  in  the  definition  of  "transmit",  by  inserting 

10  at  the  end  thereof  the  following:  "To  'transmit'  a  i-e- 

11  |)r()duction  is  to  distribute  it  by  any  dexnce  or  proc- 

12  ess  whereby  a  copy  of  phonorecoi-d  of  the  woi-k  is 

13  tlxed  beyond  tlie  place  from  which  it  was  sent.". 

14  (e)  Importation. — Section  602  of  title  17.  United 

15  States  Code,  is  amended  by  inserting  "whether  by  carriage 

16  of  tangil)le  goods  or  by  tran.smission,"  after  "Importation 

17  into  the  United  States,". 

1 8  SEC.  3.  EXEMPTIONS  FOR  LffiRARIES    ^ND  THE  VISUALLY 

19  IMPAIRED. 

20  (a)    LiRHAHlEs. — Section    108   of  title    17.    United 

21  States  Uode.  is  amended — 

22  (1)  in  .subsection  (a) — 

23  (A)  by  striking  "one  copy  or  phonorecord" 

24  and  inserting'  "three  copies  or  phonorecords": 
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1  (B)    by    striking    "such    copy    or    phono- 

2  record"   and  inserting  "no  more  than  one  of 

3  such  copies  or  phonoreeords"; 

4  (C)  by  inserting  before  the  period  at  the 

5  end  of  paragraph  (3)  the  following:  "if  such  no- 

6  tice  appears  on  the  copy  or  phonorecord  that  is 

7  reproduced   under  the   pronsions   of  this   sec- 

8  tion"; 

9  (2)  in  subsection  (b) — 

10  (A)   by  inserting  "or  digital"   after  "fae- 

11  simile";  and 

12  (B)  by  inserting  "in  facsimile  form"  before 

13  "for  deposit  for  research  use";  and 

14  (3)  in  subsection  (c)  by  inserting  "or  digital" 

15  after  "facsimile". 

16  (b)  Visually  Impaired. — Title  17,  United  States 

17  ("ode,  is  amended  by  inserting  after  section  108  the  follow- 

18  ing  new  section: 

19  ''§108A.  Limitations  on  exclusive  rights:  Reproduc- 

20  tion  for  the  visually  impaired 

21  "Notwithstanding  the  pro\isions  of  section  106,  it  is 

22  not  Jin  infringement  of  copviight  for  a  nonprofit  organiza- 

23  tion  to  reproduce  and  distribute  to  the  usually  impaired, 

24  at  cost,  a  Braille,  large  t3T3e,  audio,  or  other  edition  of 

25  a  pre\iously  published  literaiy  work  in  a  form  intended 
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1  to  be  perceived  b\^  the  \isually  impaired,  pro\ided  tluit. 

2  (luiinji-  a  period  of  at  least  one  year  after  the  first  piibhca- 

3  tioii  of  a  standard  edition  of  such  work  in  the  United 

4  States,  the  o\Mier  of  the  exckisive  right  to  distribute  such 

5  work  ill  the  United  States  has  not  entered  the  market  for 

6  cditioiis   intended   to   be   perceived   by  the   \isually   ini- 

7  paired.". 

8  SEC.    4.    COPYRIGHT    PROTECTION    SYSTEMS   AND    COPY- 

9  RIGHT  MANAGEMENT  INFORMATION. 

10  Title  17,  United  States  Code,  is  amended  by  adding- 

11  at  the  end  the  following  new  chapter: 

■■('IIAI'TER  12 — COP^'KIGHT  Proteitio.n  .\ND  .AL\N.\(;K.MK.\T  SVSTKM.S 

•Sic  1201.  Circumveiitioii  of  fop\Tiglit  protwtioii  svstt'iii.s. 

■Sec.  1202.  Iiitcpnity  of  cop>Tipl»t  inaiia<!enieiit  iiifoniiatioii. 

■"Sec.  12();5.  Civil  remedies. 

"Sec.  1204.  Criminal  offenses  and  penalties. 

12  "§1201.  Circumvention  of  copyright  protection  sys- 

1 3  terns 

14  "No  person  shall  import,  manufacture,  or  distribute 

15  any  (le\ice,  product,  or  component  incorporated  into  a  de- 

16  \iee  or  product,  or  offer  or  pei*form  any  senice,  the  pri- 

17  man'  purpose  or  effect  of  which  is  to  avoid,  b\'])ass,  re- 

18  move,  deactivate,  or  otherwise  circumvent,  without  the  au- 

19  thority  of  the  cop\Tight  owner  or  the  law,  any  j)rocess. 

20  treatment,  mechanism,  or  system  which  prevents  or  inhib- 

21  its  the  \iolation  of  any  of  the  exclusive  i-ights  of  the  copy- 

22  right  owner  under  section  106. 
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1  **§  1202.  Integrity  of  copyright  management  informa- 

2  tion 

3  "(a)  F.VLSE  Copyright  IVLyxagement  Informa- 

4  TION. — No  person  shall  knowingly  provide  copyright  man- 

5  agement  information  that  is  false,  or  knowingly  publicly 

6  distribute  or  import  for  public  distribution  copjTight  man- 

7  agement  information  that  is  false. 

8  "(b)     REMOViVL     OR     ALTERATION'     OF     COPYRIGHT 

9  ALvNAGE.MEXT  INFORMATION. — No  person  shall,  without 

10  authority  of  the  copyright  owner  or  the  law,  (i)  knowingly 

1 1  remove  or  alter  any  copyright  management  infoi'mation, 

12  (ii)  knowingly  distribute  or  impoit  for  distribution  cop}'- 

13  right  management  information  tiiat  has  been  altered  with- 

14  out  autiiority  of  the  copjright  owner  oi*  tiie  law,  or  (iii) 

15  knowingly  distribute  or  import  for  distribution  copies  or 

16  phoiiorecords  from  which  copyi'ight  management  informa- 

17  tion  has  been  removed  without  authority  of  the  copxright 

1 8  owner  or  the  law. 

19  "(c)  Defi.nition. — As  used  in  this  chapter,  'copy- 

20  right  management  information'  means  the  name  and  other 

21  identit\ing  information  of  the  auti"  )r  of  a  work,  the  name 

22  and  other  identifying  information  of  the  copxiight  owner, 

23  terms  and  conditions  for  uses  of  the  work,  and  such  other 

24  information  as  the  Register  of  Copxiights  may  prescribe 

25  by  regidation. 
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1  "§  1203.  Civil  rights 

2  "(a)  Civil  Actions. — Aiiy  person  injured  by  a  \iola- 

3  tion  of  section  1201  or  1202  may  bring;  a  ei\il  action  in 

4  an  appropriate  United  States  district  court  for  such  \iola- 

5  tion. 

6  "(b)  P(m'>]KS  OF  THE  CoiHT. — In  an  action  brought 

7  under  subsection  (a),  the  couit — 

8  "(1)  may  grrant  teni])()raiy  and  permanent  in- 

9  junctions  on  such  terms  as  it  deems  reasonable  to 

10  prevent  or  restrain  a  ^^olation; 

11  "(2)   at  any  time  wliile  an  action   is  pending-, 

12  may  order   the   impounding-,    on   such   terms   as   it 

13  deems  reasonable,  of  any  de\ice  or  product  that  is 

14  in  the  custody  or  control  of  the  alleged  Aiolator  and 

15  that  the  court  has  reasonable  cause  to  believe  was 

16  involvetl  in  a  ^^olation; 

17  "(3)  may  award  danuiges  under  subsection  (c); 

18  "(4)  in  its  discretion  may  allow  the  recoveiy  of 

19  costs  by  or  ag-ainst  any  party  other  than  the  United 

20  States  or  an  officer  thereof; 

21  "(5)  in  its  discretion  may  award  reasonable  at- 

22  toj-ney's  fees  to  the  prevailing-  party;  and 

23  "(6)  may,  as  part  of  a  final  judginent  or  decree 

24  fmding-  a  xiolation,  order  the  remedial  modification 

25  Of  the  destruction  of  any  (ie\ice  or  product  involved 

26  in  the  violation  that  is  in  the  custody  or  control  of 
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1  the  violator  or  has  been  impounded  under  paragraph 

2  (2). 

3  "(c)  Aw.YRD  OF  Damages. — 

4  "(1)  Ix  GEXEILVL. — Except  as  othen\ise  pro- 

5  \ided  in  this  chapter,  a  \iolator  is  Hable  for  either 

6  (i)  the  actual  damages  and  any  additional  profits  of 

7  the  \nolator,  as  pro\nded  in  parag^-aph  (2),  or  (ii) 

8  statutorv'^  damages,  as  pro\ided  in  paragraph  (3). 

9  "(2)     AcTUiVL     da.ma(;es. — The     court     shall 

10  award  to  the  complaining  party  the  actual  damages 

11  suffered  by  him  or  her  as  a  result  of  the  \iolation, 

12  and  any  profits  of  the  \nolator  that  are  attributable 

13  to  the  \iolation  and  are  not  taken  into  account  in 

14  computing  the  actual  damages,  if  the  complaining 

15  party  elects  such  damages  at  any  time  before  final 

16  judgment  is  entered. 

17  "(3)  Statutory  damacjes. — 

18  "(A)  At  any  time  before  final  judo-ment  is 

19  entered,  a  complaining  party  may  elect  to  re- 

20  covei-  an  award  of  statutor}'  damages  for  each 

21  \iolation  of  sectio  i  1201  in  the  sum  of  not  less 

22  than   $200   or   more   than    $2,500   per   dexice, 

23  product,  or  offer  or  performance  of  service,  as 

24  the  court  considers  just. 
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1  "(B)  At  any  time  before  final  judgment  is 

2  entered,  a  complaining  party  may  elect  to  re- 

3  cover  an  award  of  statutory  damages  for  each 

4  \iolation  of  section  1202  in  the  sum  of  not  less 

5  than  $2,500  or  more  than  $25,000. 

6  "(4)  Repeated  moi^vtioxs. — In  any  case  in 

7  which  the  injured  party  sustains  the  burden  of  prov- 

8  ing,  and  the  court  finds,  that  a  person  has  \iolated 

9  section  1201  or  1202  \vithin  3  ^--ears  after  a  final 

10  judgment  was  entered  against  that  person  for  an- 

1 1  other   such  ■  \iolation,   the  court   may  increase   the 

12  award   of  damages  up  to   triple   the   amount  that 

13  would  otherwise  be  awarded,  as  the  court  considers 

14  just. 

15  "(5)  Innocent  moi^vtions. — The  court  in  its 

16  discretion  may  reduce  or  remit  altogether  the  total 

17  award  of  damages  in  aiu'  case  in  which  the  \iolator 

18  sustains  the  burden  of  pro\ing,  and  the  court  finds, 

19  that  the  \iolator  was  not  aware  and  had  no  reason 

20  to  believe  that  its  acts  constituted  a  \iolation. 

2 1  "§  1204.  Criminal  offenses  and  penalties 

22  "Any  person  who  \iolates  section  1202  with  intent 

23  to  defraud  shall  be  fined  not  more  than  $500,000  or  im- 

24  prisoned  for  not  more  than  5  years,  or  both.". 


•HR  2441  IH 


13 


9 

1  SEC.  5.  CONFORMING  AMENDMENTS. 

2  (a)  Tablk  of  Skctioxs. — The  table  of  sections  for 

3  cliapter  1  of  title  17,  United  States  Code,  is  amended  by 

4  insertino-  after  the  item  relating  to  section  108  the  follow- 

5  ing: 

"lOSA.  I^iiiiitiitions  on  oxi-liisiv*-  ri<rlits:  HopnMluctiiiii  for  tin-  visually  impaiivd.". 

6  (b)  Tauli-:  of  Ciiaptkks. — The  table  of  chapters  for 

7  title  17,  United  States  Code,  is  amended  by  adding-  at  the 

8  end  the  following;: 

•12.  COl'YRKJUT  I'HOTKCTIOX  AND  .MAXAOIC.MKXT  SYSTK.MS    li'Ol" 

9  SEC.  6.  EFFECTIVE  DATE. 

10  This  Act,  and  the  amendments  made  by  this  Act, 

1  1    shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

O 
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104th  congress 

1st  Session 


S.  1284 


To  amend  title  17  to  adapt  the  copyri^t  law  to  the  digital,  networked 
environment  of  the  National  Information  Infrastructure,  and  for  other 
purposes. 


IN  THE  SENATE  OF  THE  UNITED  STATES 

September  28  (legislative  day,  September  25),  1995 

Mr.  Hatch  (for  himself  and  Mr.  Lelahy)  introduced  the  following  bill;  which 

was  read  twice  and  referred  to  the  Committee  on  Judiciary 


A  BILL 

To  amend  title  17  to  adapt  the  copyright  law  to  the  digital, 
networked  environment  of  the  National  Information  In- 
frastructure, and  for  other  purposes. 

1  Be  it  enacted  by  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE. 

4  This  Act  may  be  cited  as  the  "Nil  Copyright  Protec- 

5  tionActof  1995". 

6  SEC.  2.  TRANSMISSION  OF  COPIES. 

7  (a)  Distribution.— Section  106(3)  of  title  17,  Unit- 

8  ed  States  Code,  is  amended  by  striking  "or  by  rental. 
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1  lease,  or  lending"  and  inserting  "by  rental,  lease,  or  lend- 

2  ing,  or  by  transmission". 

3  (b)  Definitions.— Section  101  of  title  17,  United 

4  States  Code,  is  amended — 

5  (1)  in  the  definition  of  "publication"  by  striking 

6  "or  by  rental,  lease,  or  lending"  in  the  first  sentence 

7  and  insert  "by  rental,  lease,  or  lending,  or  by  trans- 

8  mission";  and 

9  (2)  in  the  definition  of  "transmit"  by  inserting 

10  at  the  end  thereof  the  following:  "To  'transmit'  a  re- 

11  production  is  to  distribute  it  by  any  device  or  proc- 

12  ess  whereby  a  copy  or  phonorecord  of  the  work  is 

13  fixed  beyond  the  place  from  which  it  was  sent.". 

14  (c)  Importation. — Section  602  of  title  17,  United 

15  States  Code,  is  amended  by  inserting  "whether  by  carriage 

16  of  tangible  goods  or  by  transmission,"  after  "importation 

17  into  the  United  States,". 

18  SEC.  3.  EXEMPTIONS  FOR  LIBRARIES  AND  THE  VISUALLY 

19  IMPAIRED. 

20  (a)   Libraries. — Section   108  of  title   17,   United 

21  Stales  Code,  is  amended — 

22  (1)  in  subsection  (a)  by  deleting  "one  copy  or 

23  phonorecord"  and  inserting  in  lieu  thereof  "three 

24  copies  or  phonorecords"; 
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1  (2)  in  subsection  (a)  by  deleting  "such  copy  or 

2  phonorecord"  and  inserting  in  lieu  thereof  "no  more 

3  than  one  of  such  copies  or  phonorecords"; 

4  (3)  by  inserting  at  the  end  of  subsection  (a)(3) 

5  "if  such  notice  appears  on  the  copy  or  phonorecord 

6  that  is  reproduced  under  the  provisions  of  this  sec- 

7  tion"; 

8  (4)  in  subsection  (b)  by  inserting  "or  digital" 

9  after    "facsimile"    and    by    inserting    "in    facsimile 

10  form"  before  "for  deposit  for  research  use";  and 

11  (5)  in  subsection  (c)  by  inserting  "or  digital" 

12  after  "facsimile". 

13  (b)  Visually  Impaired. — Title  17,  United  States 

14  Code,  is  amended  by  adding  the  following  new  section: 

15  *'§108A.  Limitations  on  exclusive  rights:  Reproduc- 

16  tion  for  the  Visually  Impaired 

17  "Notwithstanding  the  provision  of  section  106,  it  is 

18  not  an  infringement  of  copyright  for  a  non-profit  organiza- 

19  tion  to  reproduce  and  distribute  to  the  visually  impaired, 

20  at  cost,  a  Braille,  large  type,  audio  or  other  edition  of  a 

21  previously  published  literary  work  in  a  form  intended  to 

22  be  perceived  by  the  visually  impaired,  provided  that,  dur- 

23  ing  a  period  of  at  least  one  year  after  the  first  publication 

24  of  a  standard  edition  of  such  work  in  the  United  States, 

25  the  owner  of  the  exclusive  right  to  distribute  such  work 
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1  in  the  United  States  has  not  entered  the  market  for  edi- 

2  tions  intended  to  be  perceived  by  the  visually  impaired.". 

3  SEC.    4.    COPYRIGHT   PROTECTION   SYSTEMS   AND    COPY- 

4  RIGHT  MANAGEMENT  INFORMATION. 

5  Title  17,  United  States  Code,  is  amended  by  adding 

6  the  following  new  chapter: 

"CHAPTER  12.— COPYRIGHT  PROTECTION  AND  MANAGEMENT 
SYSTEMS 

"Sec. 

"1201.  Circumvention  of  copyright  protection  systems. 

"1202.  Integrity  of  copyri^t  management  information. 

"1203.  Civil  remedies. 

"1204.  Criminal  offenses  and  penalties. 

7  '^§1201.  Circumvention  of  copyright  protection  sys* 

8  terns 

9  "No  person  shall  import,  manufacture  or  distribute 

10  any  device,  product,  or  component  incorporated  into  a  de- 

11  vice  or  product,  or  offer  or  perform  any  service,  the  pri- 

12  marj^  purpose  or  effect  of  which  is  to  avoid,  bypass,  re- 

13  move,  deactivate,  or  otherwise  circumvent,  \vithout  the  au- 

14  thority  of  the  copyright  owner  or  the  law,  any  process, 

15  treatment,  mechanism  or  system  which  prevents  or  inhib- 

16  its  the  violation  of  any  of  the  exclusive  rights  of  the  copy- 

17  right  owner  under  section  106. 

18  '^§1202.  Integrity  of  cop3rright  management  informa- 

19  tion 

20  "(a)  False  Copyright  Management  Informa- 

21  TION. — No  person  shall  knowingly  provide  copyright  man- 

22  agement  information  that  is  false,  or  knowingly  publiclj'' 
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1  distribute  or  import  for  public  distribution  copyright  man- 

2  agement  information  that  is  false. 

3  "(b)    Removal   or  Alteration   of   Copyright 

4  Management  Information. — No  person  shall,  without 

5  authority  of  the  copyright  owner  or  the  law,  (i)  knowingly 

6  remove  or  alter  any  copyright  management  information, 

7  (ii)  kno^vingly  distribute  or  import  for  distribution  copy- 

8  right  management  information  that  has  been  altered  ^\-ith- 

9  out  authority  of  the  copyright  owner  or  the  law,  or  (iii) 

10  knowingly  distribute  or  import  for  distribution  copies  or 

1 1  phonorecords  from  which  copyright  management  informa- 

12  tion  has  been  removed  without  authority  of  the  copyright 

13  o\Mier  or  the  law. 

14  "(c)  Definition. — As  used  in  this  chapter,  "copy- 

15  right   management  information"   means   the   name   and 

16  other  identifying  information  of  the  author  of  a  work,  the 

17  name  and  other  identifying  information  of  the  copmght 

18  owner,  terms  and  conditions  for  uses  of  the  work,  and  such 

19  other  information  as  the  Register  of  Cop^Tights  may  pre- 

20  scribe  by  regulation. 

21  "§  1203.  Civil  remedies 

22  "(a)  Civil  Actions. — ^Any  person  injured  by  a  \iola- 

23  tion  of  Sec.  1201  or  1202  may  bring  a  civil  action  in  an 

24  appropriate  United  States  district  court  for  such  \'iolation. 
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1  "(b)  Powers  of  the  Court. — In  an  action  brought 

2  under  subsection  (a),  the  court — 

3  "(1)  may  grant  temporary  and  permanent  in- 

4  junctions  on  such  terms  as  it  deems  reasonable  to 

5  prevent  or  restrain  a  violation; 

6  "(2)  at  any  time  while  an  action  is  pending, 

7  may  order  the   impounding,   on   such  terms   as   it 

8  deems  reasonable,  of  any  device  or  product  that  is 

9  in  the  custody  or  control  of  the  alleged  violator  and 

10  that  the  court  has  reasonable  cause  to  believe  was 

1 1  involved  in  a  violation; 

12  "(3)  may  award  damages  under  subsection  (c); 

13  "(4)  in  its  discretion  may  allow  the  recovery  of 

14  costs  by  or  against  any  party  other  than  the  United 

15  States  or  an  officer  thereof; 

16  "(5)  in  its  discretion  may  award  reasonable  at- 

17  torney's  fees  to  the  prevailing  party;  and 

18  "(6)  may,  as  part  of  a  final  judgment  or  decree 

19  finding  a  violation,  order  the  remedial  modification 

20  or  the  destruction  of  any  device  or  product  involved 

21  in  the  violation  that  is  in  the  custody  or  control  of 

22  the  violator  or  has  been  impounded  under  subsection 

23  (2). 

24  "(c)  Award  of  Damages. — 


S  1284  IS 


20 


7 

1  "(1)  In  general. — Except  as  otherwise  pro- 

2  vided  in  this  chapter,  a  violator  is  Uable  for  either 

3  (i)  the  actual  damages  and  any  additional  profits  of 

4  the  violator,  as  provided  by  subsection  (2)  or  (ii) 

5  statutory  damages,  as  provided  by  subsection  (3). 

6  "(2)    Actual    damages. — The    court    shall 

7  award  to  the  complaining  party  the  actual  damages 

8  suffered  by  him  or  her  as  a  result  of  the  violation, 

9  and  any  profits  of  the  violator  that  are  attributable 

10  to  the  violation  and  are  not  taken  into  account  in 

11  computing  the  actual  damages,  if  the  complaining 

12  party  elects  such  damages  at  any  time  before  final 

13  judgment  is  entered. 

14  "(3)  Statutory  damages. — 

15  "(A)  At  any  time  before  final  judgment  is 

16  entered,  a  complaining  party  may  elect  to  re- 

17  cover  an  award  of  statutory  damages  for  each 

18  violation  of  section  1201  in  the  sum  of  not  less 

19  than   $200   or  more   than   $2,500   per  device, 

20  product,  offer  or  performance  of  service,  as  the 

21  court  considers  just. 

22  "(B)  At  any  time  before  final  judgment  is 

23  entered,  a  complaining  party  may  elect  to  re- 

24  cover  an  award  of  statutory  damages  for  each 
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1  violation  of  section  1202  in  the  sum  of  not  less 

2  than  $2,500  or  more  than  $25,000. 

3  "(4)  Repeated  violations. — In  any  case  in 

4  which  the  injured  party  sustains  the  burden  of  prov- 

5  ing,  and  the  court  finds,  that  a  person  has  violated 

6  section  1201  or  1202  within  three  years  after  a  final 

7  judgment  was  entered  against  that  person  for  an- 

8  other  such  violation,   the   court  may  increase   the 

9  award  of  damages  up  to   triple  the  amount  that 

10  would  otherwise  be  awarded,  as  the  court  considers 

1 1  just. 

12  "(5)  Innocent  violations. — The  court  in  its 

13  discretion  may  reduce  or  remit  altogether  the  total 

14  award  of  damages  in  any  case  in  which  the  violator 

15  sustains  the  burden  of  proving,  and  the  court  finds, 

16  that  the  violator  was  not  aware  and  had  no  reason 

17  to  believe  that  its  acts  constituted  a  violation. 

18  **§  1204.  Criminal  offenses  and  penalties 

19  "Any  person  who  violates  section  1202  with  intent 

20  to  defraud  shall  be  fined  not  more  than  $500,000  or  im- 

21  prisoned  for  not  more  than  5  years,  or  both.". 

22  SEC.  5.  CONFORMING  AMENDMENTS. 

23  (a)  Table  of  Sections. — The  table  of  sections  for 

24  chapter  1  of  title  17,  United  States  Code,  is  amended  by 
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1  inserting  after  the  item  relating  to  section  108  the  follow- 

2  ing: 

"108A-    Limitations  on  exclusive  rights:   Reproduction   for  the  Visually  Im- 
paired." 

3  (b)  Table  op  Chapters. — The  table  of  chapters  for 

4  title  17,  United  States  Code,  is  amended  by  adding  at  the 

5  end  the  following: 

"12.  Copyright  Protection  and  Management  Systems  1201". 

6  SEC.  6.  EFFECTIVE  DATE. 

7  This  Act,  and  the  amendments  made  by  this  Act, 

8  shall  take  effect  on  the  date  of  the  enactment  of  this  Act. 

O 
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Mr.  MooRHEAD.  Before  I  introduce  the  witnesses,  I  yield  to 
Chairman  Hatch  to  recognize  other  members  for  opening  state- 
ments. 

Mr.  Hatch.  Well,  thank  you,  Chairman  Moorhead.  Shall  we  turn 
to  Senator  Leahy  first? 

Mr.  Leahy.  Thank  you,  Mr.  Chairman. 

Chairman  Hatch,  Chairman  Moorhead,  and  I  met  last  evening  to 
discuss  what  is  available  in  intellectual  property  on  the  informa- 
tion superhighway,  and  had  an  interesting  and  exciting  evening. 

As  one  who  has  used  computer  networks  for  years,  I  find  now 
going  back  to  my  home  in  Vermont  I  no  longer  bring  a  briefcase 
of  material.  I  use  computer  networks  to  call  up  in  my  farmhouse 
in  Vermont  the  files  out  of  my  data  banks  in  Washington,  and  then 
send  material  on  to  other  people  around  the  country  or  back  to  my 
office.  And,  others  do  it,  too.  Hundreds  of  people  tap  into  my  home 
page  every  week.  Considering  how  dull  a  senatorial  home  page  can 
be,  it  makes  you  think  that  wiere  must  be  thousands  more  who  are 
tapping  into  the  interesting  areas. 

But,  I  mention  this  because  when  I  look  at  the  importance  of  the 
NH  Copyright  Protection  Act  and  the  Working  Group  on  Intellec- 
tual Property,  what  Bruce  Lehman  and  others  nave  done,  we  know 
that  the  emergence  of  the  computer  networks  forming  the  backbone 
of  the  National  Information  Infrastructure  in  this  country,  and  the 
Global  Information  Infrastructure  worldwide,  hold  enormous  prom- 
ise for  our  Nation's  continued  economic  health  and  growth  and  for 
the  next  generation  especially.  Young  people  will  be  very  used  to 
tapping  into  this. 

Now,  like  anything  else,  there  will  be  a  lot  of  stuff  out  there  we 
do  not  need  and  it  will  fall  by  the  wayside  as  we  go  along.  But 
more  and  more  we  will  refine  and  define  what  we  need  on  the  com- 
puter networks.  I  think  when  we  do  that,  we  have  to  update  our 
copyright  laws  to  protect  the  intellectual  property  rights  for  cre- 
ative works  available  online.  If  you  write  a  book  and  it  suddenly 
is  put  online  the  next  day,  what  are  your  propertv  rights  there? 

The  future  growth  of  computer  networks  and  digital  electronic 
communications  requires  an  update  in  our  copyright  laws.  Other- 
wise, you're  not  going  to  find  people  willing  to  put  significant  intel- 
lectual property  online.  If  that  happens,  then  you  may  be  limited 
to  iust  looking  at  congressional  home  pages,  and  that  would  be  a 
sad  limited  world  all  together.  I'm  speaking  only  for  myself,  of 
course. 

Those  of  us  who  have  home  pages  are  being  asked  more  often 
these  days  what's  going  on.  I  understand  in  the  Senate,  Mr.  Chair- 
man, we're  about  to  take  up  another  authorization  bill.  The  Grov- 
ernment  is  shutting  down  because  they've  only  passed  two  of  the 
appropriations  bills.  I  mention  that  for  whatever  it's  worth. 

The  report  of  the  Working  Group  on  Intellectual  Property  Rights 
put  it  this  way:  "all  the  computers,  telephones,  fax  machines,  scan- 
ners, cameras,  keyboards,  televisions,  monitors,  printers,  switches, 
routers,  wires,  cables,  networks,  and  satellites  of  the  world  will  not 
create  a  successful  Nil  if  there  is  no  content.  What  will  drive  the 
Nil  is  the  content  moving  through  it."  We  have  to  legislate  in  ways 
that  promote  the  continued  growth  of  the  Internet  while  providing 
a  fair  allocation  of  responsibility.  The  bills  we  consider  today  will 
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help  us  update  our  copjo-ight  laws  for  the  merging  electronic  and 
digital  age  by  revising  basic  copyright  law  definitions  to  take  elec- 
tronic transmissions  into  account.  They  endorse  use  of  copyright 
protection  systems  and  they  suggest  certain  limited  exemptions  for 
libraries  that  serve  the  visually  impaired.  We  have  to  construct  a 
proper  balance  in  these  areas. 

The  more  services,  the  more  information  available,  the  better  de- 
mocracy is.  The  more  discussion  there  is,  the  more  diversity  there 
is,  the  strong'er  our  democracy.  But,  we  have  a  number  of  bills 
along  with  this  one.  We  have  the  bill  that  Senator  Feingold  and  I 
introduced:  the  Criminal  Copyright  Improvement  Act  of  1995.  It 
would  close  a  significant  loophole  in  our  copyright  laws.  Under  cur- 
rent law,  a  defendant's  willful  copyright  infringement  must  be  for 
purposes  of  commercial  advantage  or  private  financial  gain  to  be 
the  subject  of  criminal  prosecution.  We  need  to  update  that  law 
now  because  of  the  LaMacchia  case. 

So,  Mr.  Chairman,  I  would  ask  my  whole  statement  be  put  in  the 
record,  but  I  want  to  commend  Chairman  Moorhead  and  Mrs. 
Schroeder  and  the  other  House  colleagues  for  considering  a  number 
of  the  things  you  and  I  have  been  working  on.  I  look  forward  to 
continuing  to  work  with  you.  I  think  what  we  do  to  amend  these 
copyright  laws  is  going  to  reflect  more  than  just  about  anything 
else  where  the  communication  networks  are  going  to  be  5  years 
and  10  years  from  now. 

[The  prepared  statement  of  Mr.  Leahy  follows:] 

Prepared  Statement  of  Hon.  Patrick  J.  Leahy,  a  Senator  in  Congress  From 

THE  State  of  Vermont 

The  "Nil  Copyright  Protection  Act"  reflects  a  two-year  long  effort  by  the  Working 
Group  on  Intellectual  Property  Rights,  chaired  by  Assistant  Secretary  of  Commerce 
and  Commissioner  of  Patents  and  Trademarks  Bruce  A.  Lehman.  This  Working 
Group  examined  the  intellectual  property  implications  of  the  National  Information 
Infrastructure  and  confronted  fundamental  questions  about  the  role  of  copyright  in 
the  next  century. 

The  emergence  of  the  computer  networks  forming  the  backbone  of  the  National 
Information  Infrastructure  in  this  country  and  the  Global  Information  Infrastruc- 
ture worldwide  hold  enormous  promise  for  our  Nation's  continued  economic  health 
and  growth.  The  networks  will  increasingly  become  the  means  of  transmitting  copy- 
righted works  in  the  years  ahead.  This  presents  great  opportunities  but  also  poses 
significant  risks  to  authors  and  our  copyright  industries. 

We  must  update  our  copyright  laws  to  protect  the  intellectual  property  rights  of 
creative  works  available  online.  The  future  growth  of  computer  networks,  like  the 
Internet,  and  of  digital,  electronic  communications  require  it.  Otherwise,  owners  of 
intellectual  property  will  be  unwilling  to  put  their  material  online.  If  there  is  no 
content  worth  reading  online,  the  growth  of  this  medium  will  be  stifled,  and  public 
accessibility  will  be  retarded. 

The  Report  of  the  Working  Group  on  Intellectual  Property  Rights  put  it  this  way: 

All  the  computers,  telephones,  fax  machines,  scanners,  cameras,  key- 
boards, televisions,  monitors,  printers,  switches,  routers,  wires,  cables,  net- 
works, and  satellites  in  the  world  will  not  create  a  successful  Nil,  if  there 
is  no  content.  What  will  drive  the  Nil  is  the  content  moving  through  it. 

I  believe  that  we  can  legislate  in  ways  that  promote  the  continued  growth  of  the 
Internet  while  providing  a  fair  allocation  of  responsibilities  for  service  providers, 
content  providers  and  users. 

The  bills  we  consider  today  will  help  update  our  copyright  law  to  the  emerging 
electronic  and  digital  age  by  revising  oasic  copyright  law  definitions  to  take  elec- 
tronic "transmissions"  into  account.  They  endorse  the  use  of  copyright  protection 
systems,  so  that  we  may  take  advantage  of  the  technological  developments  that  can 
be  used  to  protect  copyright  and  provide  incentives  for  creativity.  The  bills  provide 
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graduated  civil  and  criminal  remedies  for  the  circumvention  of  copjTight  protection 
systems  through  the  use  of  false  copyright  management  information. 

Finally,  they  suggest  certain  limited  exemptions  for  libraries  and  the  visually  im- 
paired. We  need  carefully  to  construct  the  proper  balance  that  will  respect  copy- 
right, encourage  and  reward  creativity,  and  encourage  public  access  to  works. 

1  believe  that  technological  developments,  such  as  the  development  of  the  Internet 
and  remote  computer  in^rmation  databases,  are  leading  to  important  advancements 
in  accessibility  and  alTordability  of  information  and  entertainment  services.  We  see 
opportunities  to  break  throurfi  barriers  previously  facing  those  living  in  rural  set- 
tings and  those  with  physical  disabilities.  Democratic  values  can  be  served  by  mak- 
ing more  information  and  services  available.  The  public  interest  requires  the  consid- 
eration and  balancing  of  such  interests. 

In  the  area  of  creative  rights  that  balance  has  rested  on  encouraging  creativity 
by  ensuring  rights  that  reward  it  while  encouraging  its  public  performance,  distribu- 
tion and  display.  The  Constitution  speaks  in  terms  of  promoting  the  progress  of 
science  and  useful  arts,  by  securing  "for  limited  times"  to  authors  and  inventors  the 
exclusive  right  to  their  respective  writings  and  discoveries.  Technological  develop- 
ments and  the  emergence  of  the  Global  Information  Infrastructure  hold  enormous 
promise  and  opportunity  for  creators,  artists,  copyright  industries  and  the  public. 
There  are  methods  of  distribution  emerging  that  dramatically  affect  the  role  of  copy- 
right and  the  accessibility  of  art,  literature,  music,  film  and  information  to  all  Amer- 
icans. 

I  support  a  balanced  approach  to  digital  communications  and  have  already  pro- 
posed a  series  of  other  bills  to  foster  the  continued  growth  of  electronic  communica- 
tions while  encouraging  creativity.  Together  with  this  Nil  Copyright  Protection  Act, 
they  will  go  a  long  way  toward  creating  an  environment  for  growth  of  digital  net- 
works. 

One  of  these  bills,  which  I  introduced  with  Senator  Feingold,  is  the  "Criminal 
Copyridit  Improvement  Act  of  1995"  (S.  1122).  That  bill  would  close  a  significant 
loopnole  in  our  copyright  law.  Under  current  law,  a  defendant's  willful  copyridit  in- 
fringement must  be  "for  purposes  of  commercial  advantage  or  private  financial  gain" 
to  be  the  subject  of  criminal  prosecution. 

As  exemplified  by  the  recent  case  of  United  States  v.  LaMacchia,  this  presents  an 
enormous  loophole  in  criminal  liability  for  willful  infringers  who  can  use  digital 
technology  to  make  exact  copies  of  copyrighted  software  or  other  digitally  encoded 
works,  and  then  use  computer  networks  for  quick,  inexpensive  and  mass  distribu- 
tion of  pirated,  infringing  works. 

The  Report  of  the  Working  Group  recognizes  that  the  LaMacchia  case  "dem- 
onstrates that  the  current  law  is  insufficient  to  prevent  flagrant  copyright  violations 
in  the  Nil  context"  and  "generally  supports  the  amendments  to  tne  copyright  law 
and  the  criminal  law  (which  sets  out  sanctions  for  criminal  copyright  violations)  set 
forth  in  S.  1 122,  introduced  in  the  104th  Congress  by  Senators  Leahy  and  Feingold 
following  consultations  with  the  Justice  Department. 

This  increasingly  important  problem  must  be  solved  and  the  Criminal  Copyright 
Improvement  Act,  S.  1122,  is  a  necessary  component  of  the  legal  changes  we  need 
to  adapt  to  the  emerging  digital  environment.  I  commend  Chairman  Moorhead  and 
Mrs.  Schroeder  and  other  House  colleagues  for  considering  introduction  of  this  bill 
in  the  House. 

I  look  forward  to  working  with  Chairman  Hatch  and  Chairman  Moorhead  and 
others  to  adapt  our  copyright  laws  to  the  needs  of  the  Nil  and  the  global  informa- 
tion society.  The  amendment  of  our  copyright  laws  is  an  important  and  essential 
effort,  one  that  merits  our  time  and  attention.  I  look  forwara  to  hearing  from  our 
distinguished  witnesses  so  that  we  may  be  sure  to  understand  the  likely  impact 
both  (fomestically  and  internationally  of  S.  1284. 

Ours  is  a  time  of  unprecedented  challenge  to  copyright  protection.  Copyright  has 
been  the  engine  that  has  traditionally  converted  the  energy  of  artistic  creativity  into 
publicly  available  arts  and  entertainment.  Historically,  government's  role  has  been 
to  encourage  creativity  and  innovation  by  protecting  copyri^ts  that  create  incen- 
tives for  the  dissemination  to  the  public  of  new  works  and  forms  of  expression.  That 
is  the  tradition  that  I  intend  to  continue  in  this  bill,  the  "Nil  Copyright  Protection 
Act  of  1995." 

Mr.  Hatch.  Thank  you,  Senator.  Without  objection. 

Congresswoman  Schroeder. 

Mrs.  Schroeder.  Thank  you,  Mr.  Chairman.  I'm  going  to  be  very 
brief.  I  just  want  to  thank  you  both  for  calling  these  hearings.  I 
think  it  shows  we're  using  people's  time  efficiently,  and  I  want  to 
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have  a  special  welcome  to  Dr.  Ficsor  of  the  World  Intellectual  Prop- 
erty Organization  because  we  know  that  this  digital  network  envi- 
ronment isn't  going  to  honor  any  state  boundaries.  It's  going  to  be 
truly  global.  So,  we're  very  happy  that  we  have  that  focus. 

I  want  to  thank  Commissioner  Lehman  and  the  Register  of  Copy- 
rights, Marybeth  Peters.  I  think  they  both  are  contributing  so 
much  to  our  understanding  here.  I  appreciate  Marybeth's  testi- 
mony about  how  we  fine-tune  the  bill  to  make  sure  we  continue 
this  balance.  And,  I  really  do  think  what  we  need  to  make  sure  is 
that  when  we  come  out  with  a  bill,  we  have  the  balance  that  we've 
had  before  in  copyright  law,  and  that  is  the  balance  between  rights 
of  the  creators  and  the  users.  That's  a  very  critical  key  point. 

And,  secondly,  I  think  we  have  to  be  sure  that  we  are  moving 
with  dispatch  to  keep  pace,  but  we  also  can't  say  that  we  have  a 
crystal  ball  to  foresee  everything  that's  going  to  happen  forever  and 
ever.  So,  I  think  we  have  to  admit  that  some  of  the  long-term  as- 
sessments, in  order  to  be  accurate,  we're  going  to  have  to  continue 
working  on  this. 

So,  I  thank  you  again,  and  with  that,  I  will  put  my  statement 
in  the  record. 

[The  prepared  statement  of  Mrs.  Schroeder  follows:] 

Prepared  Statement  of  Hon.  Patricia  Schroeder,  a  Representative  in 
Congress  From  the  State  of  Colorado 

Mr.  Chairman,  I  will  be  brief  in  my  opening  statement  this  moraing,  so  that  we 
can  maximize  the  time  we  have  to  exchange  views  with  our  distinguished  witnesses. 

I  want  to  extend  a  special  welcome  to  Dr.  Ficsor  of  the  World  Intellectual  Prop- 
erty Organization,  because  while  the  bill  before  us  today  refers  to  the  Nil,  it  is  clear 
that  the  digital,  networked  environment  we  are  addressing  today  is  a  global  envi- 
ronment. So  I  am  particularly  interested  in  exploring  the  international  implications 
of  the  issues  before  us  today. 

I  also  want  to  commend  Commissioner  Lehman  for  his  thoughtful  and  productive 
work  as  chair  of  the  Working  Group  on  Intellectual  Property  Rights.  I  believe  the 
White  Paper  provides  us  a  sound  framework  for  considering  the  intellectual  prop- 
erty issues  raised  by  the  Nil,  and  the  record  developed  by  the  Working  Group  will 
be  of  tremendous  assistance  to  us  as  we  proceed  to  consider  these  issues. 

This  subcommittee  always  benefits  from  the  analysis  and  counsel  we  receive  from 
the  Register  of  Copyrights,  Marybeth  Peters,  and  1  welcome  her  to  today's  hearing, 
and  look  forward  to  the  opportunity  to  discuss  the  suggestions  contained  in  her  tes- 
timony for  fine  tuning  the  bill  to  make  sure  we  achieve  the  appropriate  balance  in 
our  copyright  law. 

In  my  view,  there  are  two  principles  that  should  guide  our  work  in  evaluating 
proposed  changes  to  our  copyright  law  in  response  to  the  NIL  First,  it  should  be 
our  goal  to  maintain  the  balance  that  is  now  reflected  in  our  copyright  law  between 
the  rights  and  interests  of  creators  and  users  of  works. 

Second,  we  must  move  with  enough  dispatch  to  make  sure  that  copyright  law 
keeps  pace  with  technological  development,  but  we  must  also  acknowledge  that  this 
is  a  rapidly  changing  environment.  Thus,  we  are  not  in  a  position  now  to  make  ac- 
curate long-term  assessments  about  how  copyright  law  will  need  to  be  structured 
in  the  future  as  this  technology  develops,  and  we  need  to  be  careful  to  resist  pre- 
mature decisions,  and  to  retain  the  flexibility  that  the  speed  of  change  in  this  area 
demands. 

I  join  the  Chairman  in  welcoming  our  witnesses  today,  and  look  forward  to  hear- 
ing your  views. 

Mr.  Hatch.  Well,  thank  you.  Let's  go  to  Congressman  Conyers. 
Any  statement? 

Mr.  CoN'YERS.  Good  morning.  I  don't  know  if  I  should  greet  the 
witnesses  or  the  members  of  the  committee  here.  I  guess  I'll  do 
both. 


27 

It's  more  than  the  fact  that  we're  facing  a  shutdown  that  brings 
us  all  here  today.  I  think  the  subject  matter  is  pretty  important, 
and  I  would  ask  unanimous  consent  to  put  my  statement  in  the 
record  and  indicate  that  I'm  a  cosponsor  of  this  legislation. 

[The  prepared  statement  of  Mr.  Conyers  follows:] 

Prepared  Statement  of  Hon.  John  Conyers,  Jr.,  a  Representative  in 
Congress  From  the  State  of  Michigan 

There  are  few  issues  we  will  consider  this  Congress  which  are  more  important 
than  the  role  of  copyright  law  in  evolving  new  technologies.  It  is  essential  that 
America  retain  our  leadership  in  the  fields  of  technolo©r  and  creative  works.  Inno- 
vative in  these  areas  means  more  jobs,  lower  costs,  ana  a  higher  quality  of  life  for 
our  citizens. 

The  legislation  before  us  represents  an  important  first  step  in  the  process  of  up- 
dating our  laws  to  reflect  the  realities  of  the  information  age.  We  need  to  make  sure 
that  authors  and  other  artists  are  compensated  for  their  works  in  the  new  world 
of  the  internet  and  other  forms  of  "on-line"  communication.  As  an  original  proponent 
of  the  Digital  Performance  Rights  legislation,  I  am  highly  sensitive  to  these  con- 
cerns. 

However,  at  the  same  time  we  must  take  account  of  the  rights  and  privacy  con- 
cerns of  computer  users.  In  our  rush  to  provide  legal  protections  to  the  copyright 
community,  we  must  not  limit  legitimate  debate,  discussion  and  use  of  the  internet. 
So  there  is  a  delicate  balance  that  Congress  needs  to  reach,  and  I  look  forward  to 
further  hearings  on  this  subject  so  we  can  reach  this  goal. 

I  want  to  congratulate  both  Chairmen  for  holding  this  hearing,  and  would  like  to 
acknowledge  the  leadership  and  commitment  of  the  Administration  on  this  impor- 
tant issue.  I  also  want  to  recognize  the  tireless  efTorts  of  Bruce  Lehman  who  headed 
up  the  Working  Group  on  Intellectual  Property  Rights  which  developed  the  "White 
Paper"  leading  to  the  tills  before  us  today. 

Mr.  Hatch.  Without  objection,  we'll  do  that.  Congressman  Sen- 
senbrenner. 

Mr.  Sensenbrenner.  All  I  want  to  do  is  welcome  the  Senators 
here,  and  I  know  the  reason  that  you  all  have  come  over  to  this 
side  of  the  Capitol  is  because  our  lunchroom  is  open  and  yours  is 
not.  So,  please  have  lunch  on  us  before  you  come  back. 

[Laughter.] 

Mr.  Hatch.  I  didn't  know  that,  but  we're  going  to  come  back  for 
lunch  here  today.  Thank  you  so  much.  We'll  go  to  Congressman 
Boucher. 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Chairman. 

I  would  like  to  commend  Mr.  Lehman  and  his  staff  for  the  exten- 
sive effort  that  they  have  put  forth,  and  for  presenting  legislation 
to  these  committees  that  will  modernize  copyright  law  as  it  relates 
to  the  digital  transmission  of  copyrighted  works. 

The  final  form  of  the  legislation  as  approved  by  the  Congress 
must  contain  a  careful  balance.  It  should  offer  appropriate  intellec- 
tual property  protection  to  content  providers,  but  an  equal  measure 
of  care  must  be  undertaken  to  assure  that  in  affording  these  new 
protections  the  maintenance  of  existing  electronic  services  and  the 
introduction  of  new  electronic  services  is  not  hindered  or  retarded. 

While  the  legislation,  I  think,  has  a  great  deal  of  merit  and 
serves  as  an  excellent  starting  point  for  this  subcommittee's  delib- 
erations, I  am  concerned  about  the  possible  effect  of  some  of  the 
provisions  of  the  legislation  on  industries  that  provide  data  trans- 
mission and  related  services.  For  example,  it's  arguable  that  mere- 
ly browsing  the  World  Wide  Web  could  incur  copyright  infringe- 
ment. Even  when  the  material  that  is  browsed  is  not  downloaded 
into  the  personal  computer  of  the  viewer,  the  mere  act  of  browsing 
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creates  a  transitory  copy  of  the  material  that  is  viewed  in  the  ran- 
dom access  memory  of  the  computer,  which  allegedly  could  incur  a 
copyright  violation. 

For  another  example,  the  doctrines  of  contributory  infringement 
and  vicarious  infringement  may  impose  liability  on  online  service 
providers  and  bulletin  board  operators,  even  if  they  have  no  knowl- 
edge that  the  information  which  is  posted  on  their  bulletin  board 
or  transmitted  by  virtue  of  the  facilities  of  their  service  is  copy- 
righted. They  should  not,  I  would  submit,  be  treated  like  book- 
stores, with  the  expectation  that  they  monitor  all  traffic  and  all 
postings. 

With  transmissions  and  postings  numbering  tens  of  thousands, 
or  perhaps  even  hundreds  of  thousands,  for  some  of  the  online 
service  providers  in  a  single  day,  a  monitoring  requirement  would 
make  it  financially  infeasible  for  those  firms  to  stay  in  business. 
Perhaps,  as  a  solution  to  this  concern,  the  common  carrier  excep- 
tion from  liability,  which  telephone  companies  enjoy  today  under 
the  Communications  Act,  should  be  applied  in  the  copyright  setting 
to  online  services  and  to  bulletin  boards.  In  the  absence  of  actual 
knowledge,  I  would  suggest  that  there  be  no  copyright  responsibil- 
ity on  the  part  of  these  providers. 

These  are  examples  of  concerns  that  I  think  we  need  to  address. 
I  want  to  commend  Commissioner  Lehman  and  his  staff  for  the  ex- 
cellent work  they  have  done.  I  don't  mean  by  raising  these  concerns 
to  detract  from  that  quality.  I  think  it  is  good  and  serves  as  a  very 
useful  starting  point.  And  I  hope  that  as  they  testify  this  morning, 
perhaps  they  could  address  some  of  the  concerns  that  have  been  ex- 
pressed by  those  who  are  involved  in  the  offering  of  electronic  serv- 
ices. 

Thank  you  very  much,  Mr.  Chairman. 

Mr.  Hatch.  Thank  you,  Congressman  Boucher.  Congressman 
Coble. 

Mr.  Coble.  Mr.  Chairman,  good  to  have  you  and  Senator  Leahy 
on  this  side  of  the  Hill.  Also  good  to  have  Commissioner  Lehman 
and  the  other  witnesses  with  us. 

Mr.  Chairman,  I  have  a  Crime  Subcommittee  hearing  going  on 
simultaneously,  so  I  may  have  to  wear  two  different  hats  today,  but 
I  look  forward  to  the  hearing  as  long  as  I  can  be  here. 

Mr.  Hatch.  Well,  thank  you  so  much.  Congressman  Goodlatte. 

Mr.  GrOODLATTE.  Thank  you,  Mr.  Chairman.  I,  too,  appreciate  the 
Senator  being  here  and  I  welcome  the  witnesses,  and  this  is  very 
important  legislation  and  I  look  forward  to  hearing  the  testimony 
and  considering  the  legislation. 

Mr.  Hatch.  Well,  thank  you  so  much.  Congressman  Bono. 

Mr.  Bono.  Thank  you,  Mr.  Chairman.  I  just  want  to  say  what 
an  honor  it  is  to  be  here  and  be  in  coparticipation  with  you  and 
thank  you  for  coming. 

I  can't  help  but  be  very  excited  today,  having  this  experience,  be- 
cause all  of  this  is  new  for  me.  I  certainly  didn't  plan  a  career  in 
political  life  and,  through  the  magic  of  America,  here  I  am  now 
with  a  voice.  And  it  is  such  a  beautiful  opportunity  that  we  have 
in  this  country  for  me  to  be  here.  So,  I'm  still  in  awe  of  that,  and 
I  guess  the  day  I  stop  being  in  awe  is  when  I'll  go  away.  But,  not 
only  that,  but  to  be  here  and  then  have  a  voice  as  far  as  these 


29 

copyright  issues  in  bringing  us  into  the  21st  century,  and  coming 
from  the  show  business  industry  for  30  years  and  knowing  the 
frustrations  of  the  Hmits  of  copyrights  that  we've  had  in  the  past, 
implores  us  all  to  be  addressing  the  digital  revolution  that  we  have 
now;  this  is  so  exciting  because  these  are  things  years  ago  I 
thought  I  wish  these  laws  weren't  here.  And  now  we  can  approach 
them,  and  the  legislation  that  is  written,  and  the  attention  that's 
been  given  to  them,  is  fabulous. 

So,  again,  I'm  thrilled  to  be  here,  I'm  overwhelmed,  and  I  hope 
I  can  contribute.  And,  thank  you  for  coparticipating. 

Mr.  Hatch.  Thank  you,  Congressman  Bono.  Chairman  Moorhead 
will  introduce  our  witnesses,  and  we'll  get  this  hearing  moving 
ahead. 

Mr.  Moorhead  [presiding].  Thank  you,  Mr.  Chairman.  It's  my 
pleasure  to  introduce  the  witnesses  for  our  hearing  this  morning. 
Our  first  witness  will  be  the  Assistant  Secretary  of  Commerce  and 
Commissioner  of  Patent  and  Trademarks,  the  Hon.  Bruce  A.  Leh- 
man. 

Commissioner  Lehman  served  as  the  Chair  of  the  Working 
Group  on  Intellectual  Property  Rights  of  the  Administration  of  In- 
formation Infrastructure  Task  Force.  Previously,  he  served  as  coun- 
sel to  the  subcommittee  for  9  years,  and  as  its  chief  counsel  for  a 
number  of  those.  He  has  been  a  key  player  on  intellectual  property 
issues  of  the  United  States  and  abroad,  and  has  headed  numerous 
delegations  to  consider  international  intellectual  property  issues  of 
the  World  Intellectual  Property  Organization.  He's  here  today  rep- 
resenting the  administration. 

Welcome,  Commissioner  Lehman. 

Our  next  witness  is  Ms.  Marybeth  Peters,  who  is  the  Register  of 
Copyrights  of  the  United  States.  From  1983  to  1994,  Ms.  Peters 
held  the  position  of  Policy  Planning  Advisor  to  the  Register.  She 
has  also  served  as  Acting  General  Counsel  of  the  Copyright  Office, 
as  Chief  of  both  the  Examining  and  Information  and  Re^rence  Di- 
vision. 

Ms.  Peters  holds  an  undergraduate  degree  from  Rhode  Island 
College  and  a  law  degree  from  George  Washington  University.  She 
has  served  as  a  consultant  of  copyright  law  to  the  World  Intellec- 
tual Property  Organization  and  authored  the  "General  Guide  to  the 
Copyright  Act  of  1996."  We  welcome  an  old  friend,  Ms.  Peters. 

Our  third  witness  is  Dr.  Mihaly  Ficsor,  who  is  the  Assistant  Di- 
rector General  of  the  World  Intellectual  Property  Organization  in 
Geneva,  Switzerland,  or  WIPO. 

WIPO  of  which  the  United  States  is  a  member,  is  a  United  Na- 
tions-affiliated organization  which  administers  several  intellectual 
property  treaties  worldwide.  Dr.  Ficsor,  a  native  of  Hungary,  was 
the  Director  General  of  the  Hungarian  Bureau  of  the  Protection  of 
Author's  Right  before  becoming  a  Director  of  the  Copyright  Law  Di- 
vision of  WIPO. 

In  1985,  when  he  took  current  office,  he  has  served  since  that 
time  in  that  position.  In  1992,  Dr.  Ficsor  was  promoted  to  the  rank 
of  Director  of  Copyright  Department  of  WIPO  and,  in  1993,  to  the 
rank  of  Assistant  Director  General.  He  has  written  several  articles 
and  books,  including  the  "Authority  to  Study  Collective  Adminis- 
tration of  Copyright  and  Neighboring  Right."  He  holds  a  doctorate 
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degree  in  law  and  political  science  in  the  University  of  Budapest, 
where  he  was  a  lecturer  on  copyright  before  leaving  to  work  for 
WIPO. 

Welcome,  Dr.  Ficsor. 

We  have  your  written  statements.  I  ask  unanimous  consent  that 
they  all  be  made  a  part  of  the  record,  and  we  ask  you,  if  possible, 
to  summarize  your  statements  to  10  minutes  or  less,  and  then  we'll 
have  questions  afterwards.  Thank  you. 

Mr.  Hatch  [presiding].  We  welcome  all  three  of  you  here.  Com- 
missioner Lehman,  Ms.  Peters,  and  Dr.  Ficsor,  we  appreciate  hav- 
ing you  here.  We'll  start  with  Commissioner  Lehman. 

STATEMENT  OF  BRUCE  A.  LEHMAN,  ASSISTANT  SECRETARY 
OF  COMMERCE  AND  COMMISSIONER  OF  PATENTS  AND 
TRADEMARKS,  PATENT  AND  TRADEMARK  OFFICE 

Mr.  Lehman.  Thank  you  very  much,  Mr.  Chairman.  And,  Mr. 
Chairman  and  members  of  the  committees,  as  usual,  it's  very  easy 
to  summarize  my  statement  because  it's  already  been  summarized 
by  the  opening  statements  of  various  members  of  the  committee. 
It's  clear  that  you've  already  developed  very  comprehensive  knowl- 
edge of  this  subject  and  it's  also  a  pleasure  to  see.  Congressman 
Boucher  who  was  elected  to  the  Senate  in  the  last  Virginia  election 
sitting  on  the  Senate  side — and  Congressman  Conyers  as  well. 

If  I  can,  perhaps,  make  my  statement  very  short  and  get  to  the 
questions,  I'd  like  to  really  go  to  the  heart  of  some  of  the  issues 
you've  probably  heard  floating  around  in  the  process  of  putting  this 
legislation  together. 

First,  let  me  say  that  the  recommendations  that  were  made  by 
the  administration  Working  Group  on  Intellectual  Property  were 
made  only  after  very,  very  extensive  consultation  with  almost  ev- 
erybody tnat  had  any  interest  in  this  matter.  When  we  started  this 
process  over  2  years  ago,  we  had  a  set  of  public  hearings  and  we 
invited  anybody  that  wanted  to  testify,  and  we  had  about  30  wit- 
nesses that  testified.  And  then  we  talked  to  over  22  agencies  of  the 
Federal  Government  who  participated  in  our  working  group.  And 
as  much  as  I'd  like  to  bask  in  the  credit  that  was  given  to  us  by 
Congressman  Boucher  and  others  for  our  work  in  the  USPTO,  this 
is  not  the  work  of  my  Office;  this  is  the  work  of  over  22  Federal 
agencies,  including  the  Library  of  Congress  which  is  represented  by 
Ms.  Peters  sitting  here  right  now.  And  so  we  had  input  from  a  wide 
variety  of  people. 

We  issued  a  preliminary  report  halfway  through  the  process,  a 
"Green  Paper,"  that  was  based  on  our  initial  hearings  and  on  the 
work  of  these  22  agencies,  and  that  preliminary  report  then  was 
put  out  for  further  public  comment.  Something  that  was  really 
gp^atifying  to  me  is  to  see  that  democracy  really  does  work,  that 
when  you  start  this  process  of  trying  to  solicit  opinion,  things  really 
snowball  and  you  get  people  to  start  thinking  about  issues.  Ana, 
so,  after  the  so-called  Green  Paper  was  issued  in  1994;  we  had  a 
more  extensive  set  of  hearings  and  we  had  over  150  different  wit- 
nesses and  groups  that  testified.  The  first  time  we  had  30,  and 
then  the  second  time  we  had  150,  and  those  150  group  submitted 
over  1,500  pages  of  written  comments  and  they  represented  over 
425,000  members  of  the  public  collectively.  So,  I  think  that  we  did 
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a  really  good  job  reaching  out  and  finding  out  what  people  were 
thinking  about  this  issue. 

Now  I  think  the  opening  statements  especially  Senate  Hatch's 
statement  have  indicated  that  this  issue  is  really  about  content. 
This  is  about  the  content  that  will  flow  through  the  wires  and  be 
transmitted  by  satellite,  and  so  on,  in  the  new  information  infra- 
structure. Content  falls  into  two  categories,  and  this  is  a  very,  very 
important  point  that  I  think  people  have  lost  sight  of.  There's  al- 
ready a  lot  of  content  flowing  through  the  Internet,  a  huge  amount 
of  content.  That  content  primarily  is  in  one  of  these  two  categories: 
that  is  content  that  consists  of  either  communications  that  we  want 
to  send  to  one  another,  like  E-mail  or  information  disseminated 
through  bulletin  boards  or  what  I  would  call  public  domain  infor- 
mation. 

Senator  Leahy  mentioned  his  home  page.  All  Federal  Govern- 
ment agencies  and  many  Members  of  Congress  have  home  pages  on 
the  Internet.  That's  public  domain  information  where  people  are 
not  interested  in  making  money  off  the  content  that  they  put  out; 
they  just  want  to  get  the  information  out. 

We  also  see  some  people  that  are  beginning  to  experiment  with 
various  formats  with  the  idea  of  making  money  by  disseminating 
their  content  through  the  Internet.  For  example,  you  see  news- 
papers like  the  New  York  Times  that  puts  out  their  newspaper,  the 
Chicago  Tribune,  they  have  daily  versions  of  their  paper  available 
in  electronic  format.  The  Internet's  not  sustaining  all  the  reporters 
and  the  printers  and  everyone  else  who  work  at  the  New  York 
Times  and  the  Chicago  Tribune.  Advertising  in  print  sales  is  sus- 
taining them.  They  are  looking  to  the  future,  experimenting  with 
the  Internet  right  now,  but  not  on  a  commercial  basis.  So,  we  have 
a  tremendous  amount  of,  what  I  would  call,  noncommercial  content 
that  is  flowing  through  the  Internet,  and  that  has  exploded  and  it 
will  continue  to  explode  for  a  long  period  of  time. 

Copyright  law  and  intellectual  property  law,  in  general,  plays  a 
very,  very  small  role  in  the  dissemination  of  information  through 
the  Internet  right  now  because  people  don't  intend  to  enforce  copy- 
right on  the  Internet  anymore  than  when  you,  as  Members  of  Con- 
gress, send  out  mailings  to  your  constituents.  Even  though  they're 
works  of  the  Government  and  you  couldn't  own  copyright  in  your 
mailings,  you  have  no  intention  of  trying  to  commercialize  the 
mailings.  Likewise,  business  people  don't  have  any  intent  to  com- 
mercialize business  letters  they  send.  They  are  mere  communica- 
tions. 

The  other  kind  of  content  is  the  kind  of  content  that  our  White 
Paper  is  primarily  directed  to,  and  that  is  the  kind  of  content  that 
is  just  starting  to  get  off  the  ground  on  the  Internet.  That  is  the 
kind  of  content  that  we're  all  very  familiar  with  in  the  classical 
print  context,  the  kind  of  content  that  you  buy  in  a  bookstore,  the 
kind  of  content  that  you  buy  at  a  newsstand,  the  kind  of  content 
that  you  buy  in  a  record  store  or  rent  in  a  video  store  or  that  you 
buy  when  you  buy  a  shrink  wrap  package  of  software  at  a  software 
store. 

That  is  content  produced  and  sold  to  people  on  a  commercial 
basis.  The  reason  people  produce  this  content  is  to  have  a  business 
and  make  money  off  of  it.  The  Internet,  the  network  environment, 
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will  now  offer  an  opportunity,  a  new  marketplace,  for  these  and 
new  kinds  of  commercial  content  providers.  Copyright  law  has  al- 
ways been  at  the  core  even  of  these  traditional  industries,  such  as 
book  sellers  that  sell  books  in  bookstores.  It's  a  core  of  their  eco- 
nomic rights.  And  so  it  will  be  at  the  core  of  their  rights  when  they 
move  into  this  new  electronic  marketplace. 

And  so  a  major  thrust  of  our  report  was  to  see  whether  this  tra- 
ditional set  of  laws  that  has  served  us  very  well  and  has  made  the 
United  States  second  to  none  in  the  world  as  a  home  for  the  pro- 
ducers of  works  of  the  mind,  whether  this  formula  that  we've  had 
that's  worked  so  well  for  200  years  will  now  transfer  into  the  new 
electronic  environment  by  creating  opportunities  for  people  to  mar- 
ket their  content  and  by  providing  a  plethora  of  new  products  for 
consumers  that  will  be  widely  available  at  very  reasonable  prices. 
So,  that  is  really  the  thrust  of  what  we  have  tried  to  accomplish 
here. 

After  reviewing  all  of  the  public  comments  after  talking  to  the 
over  22  Federal  agencies,  and  so  on  and  so  forth,  we  made  several 
very  simple  observations:  one,  that  the  existing  copyrights  law  that 
we  have  used  so  well  in  this  country  for  200  years  can  support 
commerce  in  cyberspace,  that  it's  basically  pretty  sound  and  doesn't 
really  need  too  many  changes.  In  fact,  most  of  our  250  pages  report 
explains  how  the  existing  law,  without  any  changes,  is  going  to 
work  in  the  cyberspace  context. 

Secondly,  we  concluded  that  there  were  some  areas  that  needed 
some  tightening  up.  I'll  just  briefly  mention  what  those  are.  The 
first  is  that  we  wanted  to  make  it  clear  that  when  you  decide  to 
market  a  copy  of  a  work  of  authorship  electronically,  you  should 
have  the  same  rights  in  the  electronically  disseminated  work  that 
you  have  in  a  work  disseminated  through  nonelectric  means,  such 
as  a  book  sold  at  Crown  Books  or  a  sound  according  sold  at  Tower 
Records.  We  wanted  to  make  it  clear  that  a  longstanding  right  in 
the  copyright  law — that  is,  the  right  to  distribute  copies  of  a 
work — applies  to  the  electronic  transmission  of  copies,  simple  as 
that.  Of  course,  by  clarifying  electronic  distribution  we  also  had  to 
clarify  electronic  publication  of  works  and  electronic  importation  of 
works. 

The  second  area  in  which  we  made  some  recommendations  is  in 
the  area  of  technological  controls  used  to  prevent  copyright  in- 
fringement. Just  as  right  now  in  the  traditional  print  environment, 
you  don't  simply  rely  on  the  copyright  law  to  protect  yourself;  so 
you  will  rely  on  a  certain  kind  of  physical  security  to  protect  your 
goods  in  the  electronic  environment. 

For  instance,  when  Simon  &  Schuster  puts  out  a  $30  new  novel, 
they  don't  just  put  it  on  the  sidewalk  out  in  front — on  Pennsylvania 
Avenue — with  10  cups  saying  put  your  $30  in.  They  sell  it  in  book- 
stores like  the  new  Barnes  &  Noble  bookstore  in  Georgetown.  I  just 
visited  it  the  other  night;  fabulous  store,  and  they  have  these  shop- 
lifting devices.  Apparently,  the  products  are  encoded  with  some 
kind  of  electronic  device,  such  that  if  you  leave  the  store  with  one 
underneath  your  coat  or  something  like  that,  the  buzzer  goes  off 
and  they  can  nab  you  for  shoplifting.  We're  all  familiar  with  the 
fact  that  physical  security  is  necessary  to  protect  goods. 
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Now  there  is  always  going  to  be  theft.  There's  plenty  of  theft.  It's 
been  around  since  time  in  memorial,  but  business  people  take  steps 
to  protect  their  products.  So,  we  recognize  that  encryption  and 
other  means  of  technical  protection  are  an  important  part  of  the 
electronic  superhighway,  and  that  people  will  have  to  encrypt  their 
work  and  take  other  steps  to  make  certain  that  their  works  are 
electronically  protected.  Just  as  we've  already  done  in  the  area  of 
satellite  transmissions,  and  in  the  area  of  digital  audiotapes  we 
recommend  that  copyright  owners  or  rights  holders  have  a  right  to 
prevent  people  from  electronically  shoplifting  their  work.  That's  the 
second  recommendation. 

The  third  recommendation  is  a  very,  very  important  one  which 
I  cannot  emphasize  too  much.  It  goes  to  the  balancing  issue  that 
Congressman  Boucher  and  others  raised.  We  wanted  to  make  it 
crystal  clear  that  all  of  the  rights  that  are  traditionally  associated 
with  users  under  the  doctrine  of  fair  use  transfer  every  bit  as  much 
into  the  new  electronic  environment  as  they  did  in  the  old  print  en- 
vironment. Accordingly,  we've  recommended,  for  example,  that  the 
exemption  for  libraries  in  section  108  be  amended  to  specifically 
permit  libraries  to  make  copies  digitally.  We  also  recommend  in  the 
White  Paper  that  libraries  be  permitted  to  digitally  transmit  works 
for  purposes  of  interlibrary  loan  under  section  107  of  the  law. 

Those  recommendations  were  made  after  hearing  from  people  in 
the  user  community,  and  I  want  to  emphasize  that  a  lot  because 
I  think  there's  a  lot  of  fear  in  that  community.  There's  a  lot  of  fear 
that  everybody  has  about  this  new  environment,  and  that's  under- 
standable. We  feel  we  have  addressed  those  concerns. 

So,  in  a  nutshell,  Mr.  Chairman  and  members,  that  is  the  sort 
of  background,  the  philosophy,  the  overview  of  the  report.  Along 
with  my  colleagues,  after  they've  made  their  statements,  I'd  be 
happy  to  answer  any  further  questions. 

[The  prepared  statement  of  Mr.  Lehman  follows:! 

Prepared  Statement  of  Bruce  A.  Lehman,  Assistant  Secretary  of  Commerce 
AND  Commissioner  of  Patents  and  Trade.marks,  Patent  and  Trademark  Office 

Chairman  Hatch,  Chairman  Moorhead,  and  Members  of  the  Committee  and  Sub- 
committee: 

I  am  pleased  to  appear  before  you  today  to  testify  on  two  bills  that  will  adapt  the 
copyright  law  to  the  digital,  networked  environment  of  the  National  Information  In- 
frastructure. 

BACKGROUND  ON  THE  ADMINISTRATION'S  POSITION 

In  February  1993,  President  Clinton  formed  the  Information  Infrastructure  Task 
Force  (IITF)  to  articulate  and  implement  the  Administration's  vision  for  the  Na- 
tional Information  Infrastructure  (Nil).  The  Working  Group  on  Intellectual  Property 
Rights,  which  I  chair,  was  established  within  the  IITF  to  examine  the  intellectual 
property  implications  of  the  Nil  and  make  recommendations  on  any  appropriate 
changes  to  U.S.  intellectual  property  law  and  policy.  Over  the  last  two  years,  the 
Working  Group  examined  and  analyzed  each  of  the  major  areas  of  intellectual  prop- 
erty law,  focusing  primarily  on  copyright  law  and  its  application  and  effectiveness 
in  the  context  of  the  Nil. 

The  Working  Group  held  its  first  public  hearing  in  November  1993,  at  which  30 
witnesses  testified.  The  Working  Group  also  solicited  written  commeats  and  re- 
ceived some  70  statements  during  a  public  comment  period  which  closed  on  Decem- 
ber 10,  1993.  Following  its  review  of  the  public  comments  and  analysis  cf  the  issues, 
the  Working  Group  released  a  preliminary  draft  of  its  report  ("Green  Paper")  on 
July  7,  1994.  The  Working  Group  issued  the  report  in  preliminary  draft  form  to  en- 
sure broad  dissemination  and  ample  opportunity  for  public  comment  prior  to  mak- 
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ing  final  recommendations.  Thousands  of  copies  of  the  Green  Paper  were  distributed 
in  paper  form  as  well  as  electronically  via  the  IITF  Bulletin  Board. 

Following  the  release  of  the  Green  Paper,  the  Working  Group  heard  testimony 
from  the  public  in  four  days  of  hearings  in  Chicago,  Los  Angeles  and  Washington, 
D.C.,  in  September  1994.  In  addition,  more  than  1,500  pages  of  written  comments 
on  the  Green  Paper  and  reply  comments  were  filed,  in  paper  form  and  through  the 
Internet,  by  more  than  150  individuals  and  organizations — representing  more  than 
425,000  members  of  the  public — during  the  comment  period,  which  extended  over 
four  months. 

The  comment  process  aflbrded  interested  parties  numerous  opportunities  to  sub- 
mit their  views  on  the  intellectual  property  Implications  of  the  development  and  use 
of  the  Nil  and  on  the  Working  Group's  Green  Paper,  including  its  preliminary  find- 
ings and  recommendations.  We  were  pleased  that  the  open  process  instituted  by  the 
Working  Group  resulted  in  a  well -developed,  voluminous  record  indicating  the  views 
of  a  wide  variety  of  interested  parties,  including  various  electronic  industries,  serv- 
ice providers,  the  academic,  research,  library  and  legal  communities,  and  individual 
creators,  copyright  owners  and  users,  as  well  as  the  computer  software,  motion  pic- 
ture, music,  broadcasting,  publishing  and  other  information  and  entertainment  in- 
dustries. 

The  result  was  the  White  Paper,  released  on  September  5,  1995,  of  which  more 
than  5,000  "paper"  copies  have  already  been  distributed  (in  addition  to  its  electronic 
availability  on  the  IITF  bulletin  board  and  the  Patent  and  Trademark  Office's  World 
Wide  Web  site).  The  White  Paper,  officially  entitled  "Intellectual  Property  and  the 
National  Information  Infrastructure:  The  Report  of  the  Working  Group  on  Intellec- 
tual Property  Rights,"  discusses  and  addresses  the  special  intellectual  property  con- 
cerns and  issues  raised  by  the  development  and  use  of  the  NIL 

The  White  Paper  does  not  provide  all  of  the  answers.  It  may  not  even  present  all 
of  the  questions,  and  there  is  a  simple  reason  for  this.  There  is  much  that  we  do 
not — and  cannot— now  know  about  how  the  Nil  will  develop.  Technology  is  advanc- 
ing at  such  an  incredible  pace  that  issues  will  certainly  continue  to  arise  in  the  fu- 
ture, perhaps  demanding  more  comprehensive  legislation.  At  the  same  time,  there 
is  also  much  that  we  do  know,  and  the  fact  that  future  developments  will  raise  addi- 
tional issues  not  currently  ripe  should  not  deter  us  from  addressing  those  that  are. 
We  are  therefore  extremely  pleased  that  Chairman  Hatch  and  Senator  Leahy  have 
introduced  S.  1284  in  the  Senate  and  that  Chairman  Moorhead  and  Representatives 
Schroeder  and  Coble  have  introduced  H.R.  2441  in  the  House,  bills  which  are  the 
same,  in  all  substantive  respects,  as  the  Working  Group's  recommendations  in  the 
White  Paper. 

Intellectual  property  is  a  subtle  and  esoteric  area  of  the  law  that  evolves  in  re- 
sponse to  technological  change.  Advances  in  technology  particularly  affect  the  oper- 
ation and  effectiveness  of  copyright  law.  Changes  in  technolo©'  generate  new  indus- 
tries and  new  methods  for  reproduction  and  dissemination  of  works  of  authorship, 
which  may  present  new  opportunities  for  authors,  but  also  create  additional  chal- 
lenges. Copyright  law  has  had  to  respond  to  those  challenges,  from  Gutenberg's 
move  able  type  printing  press  to  digital  audio  recorders  and  everything  in  be- 
tween— photocopiers,  radio,  television,  videocassette  recorders,  cable  television  and 
satellites. 

Uses  of  computer  technology — such  as  digitization — and  communications  tech- 
nology— such  as  fiber  optic  csuble — have  had  an  enormous  impact  on  the  creation, 
reproduction  and  dissemination  of  copyrighted  works.  The  merger  of  computer  and 
communications  technology  into  an  integrated  information  technology  has  made  pos- 
sible the  development  of  the  Nil  which  will  generate  both  unprecedented  challenges 
and  important  opportunities  for  the  copyright  marketplace. 
The  Nil  affords  the  promise  of: 

a  greater  amount  and  variety  of  information  and  entertainment  resources,  de- 
livered quickly  and  economically  from  and  to  virtually  anywhere  in  the  world 
in  the  blink  of  an  eye; 

access  to  rich  cultural  resources  around  the  world,  transforming  and  expand- 
ing the  scope  and  reach  of  the  arts  and  humanities  and  broadening  our  cultural 
experiences  through  diversity  of  content; 

support  for  our  education  and  library  systems; 

enhanced  competitiveness  for  U.S.  business  and  the  promotion  of  job  creation, 
economic  growth,  and  well-being  for  Americans; 

new  job  opportunities  in  the  creation,  processing,  organizing,  packaging  and 
dissemination  of  information,  education  and  entertainment  products; 

technoloay,  trade  and  business  opportunities  for  new  products  and  new  mar- 
kets for  U.S.  industries;  and 
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a  wider  variety  and  greater  number  of  choices  for  consumers  of  books,  movies, 
music,  computer  programs  and  other  cop3rrighted  works;  increased  competition 
and  reduced  prices. 

The  availability  of  these  benefits  is  by  no  means  assured,  however.  Creators,  pub- 
lishers and  distributors  of  works  will  be  wary  of  the  electronic  marketplace  unless 
the  law  provides  them  the  tools  to  protect  their  property  against  unautnorized  use. 
Thus,  the  full  potential  of  the  Nil  will  not  be  realized  if  the  education,  information 
and  entertainment  products  protected  by  intellectual  property  laws  are  not  pro- 
tected effectively  when  disseminated  via  the  Nil.  Creators  and  other  owners  of  intel- 
lectual property  rights  will  not  be  willing  to  put  their  interests  at  risk  if  appropriate 
systems — ^both  in  the  U.S.  and  internationally — are  not  in  place  to  permit  them  to 
set  and  enforce  the  terms  and  conditions  under  which  their  works  are  made  avail- 
able in  the  Nil  environment.  Likewise,  the  public  will  not  use  the  services  available 
on  the  Nil  and  generate  the  maritet  necessary  for  its  success  unless  a  wide  variety 
of  works  are  available  under  equitable  and  reasonable  terms  and  conditions,  and  the 
integrity  of  those  works  is  assured.  All  the  computers,  telephones,  fax  machines, 
scanners,  cameras,  keyboards,  televisions,  monitors,  printers,  switches,  routers, 
wires,  cables,  networks  and  satellites  in  the  world  will  not  create  a  successful  Nil, 
if  there  is  no  content.  What  will  drive  the  Nil  is  the  content  moving  through  it. 

Ensuring  consumer  access  to  and  enjoyment  of  both  copyrighted  works  and  new 
technologies  is  an  attainable  goal,  and  recent  experience  has  confirmed  this.  For  ex- 
ample, the  introduction  of  digital  audio  tape  recorders  recently  posed  significant 
proolems  for  copyright  owners.  Congress  responded  to  the  increased  threat  of  ramp- 
ant unauthorizea  use  with  legislation  that  incorporated  both  technological  and  legal 
measures  to  protect  the  interests  of  both  consumers  and  copyright  owners.  Congress 
responded  more  recently  to  the  impact  of  digital  subscription  services  on  the  record- 
ing industry  by  passing  performance  rights  legislation,  which  was  signed  by  the 
President  this  month. 

Advances  in  digital  technology  and  the  rapid  development  of  electronic  networks 
and  other  communications  technologies  raise  the  stakes  considerably.  Any  two  di- 
mensional work  can  readily  be  "digitized" — i.e.,  translated  into  a  digital  code  (usu- 
ally a  series  of  zeros  and  ones).  The  work  can  then  be  stored  and  used  in  that  digital 
form.  This  dramatically  increases:  the  ease  and  speed  with  which  a  work  can  be  re- 
produced; the  Quality  of  the  copies  (both  the  first  and  the  hundredth  "generation" 
are  virtually  iaentical);  the  ability  to  manipulate  and  change  the  work;  and  the 
speed  with  which  copies  (authorized  and  unauthorized)  can  be  "delivered"  to  the 
public.  Works  also  can  be  combined  easily  with  other  works  into  a  single  medium, 
such  as  a  CD-ROM,  which  contributes  to  a  blurring  of  the  lines  that  typically  divide 
types  of  works  and  the  rights  and  limitations  applicable  thereto. 

The  establishment  of  nigh-speed,  high-capacity  electronic  information  systems 
makes  it  possible  for  one  individual ,  with  a  few  key  strokes,  to  deliver  perfect  copies 
of  digitized  works  to  scores  of  other  individuals — or  to  upload  a  copy  to  a  bulletin 
board  or  other  service  where  thousands  of  individuals  can  downloaa  it  or  print  un- 
limited "hard"  copies.  The  emergence  of  integrated  information  technology  is  dra- 
matically changing,  and  will  continue  to  change,  how  people  and  businesses  deal  in 
and  with  information  and  entertainment  products  and  services,  and  how  works  are 
created,  reproduced,  distributed,  adaptea,  displayed,  performed,  owned,  licensed, 
managed,  presented,  organized,  sold,  accessed,  used  and  stored.  This  leads,  under- 
standably, to  a  call  for  adaptation  of — or  change  in — the  law. 

An  effective  intellectual  property  regime  must  (1)  ensure  that  users  have  access 
to  the  broadest  feasible  variety  of  works  by  (2)  recognizing  the  legitimate  rights  and 
commercial  expectations  of  persons  and  entities  whose  works  are  used  in  the  Nil 
environment. 

It  is  difficult  for  intellectual  property  laws  to  keep  pace  with  technology.  When 
technological  advances  cause  ambiguity  in  the  law,  courts  look  to  the  law's  underly- 
ing purposes  to  resolve  that  ambiguity.  However,  when  technology  gets  too  far 
ahead  of  the  law,  and  it  becomes  difficult  and  awkward  to  adapt  the  specific  statu- 
tory provisions  to  comport  with  the  law's  principles,  it  is  time  for  reevaluation  and 
change.  As  the  House  of  Representatives  noted  in  1990  in  its  report  accompanying 
legislation  granting  copyright  owners  of  computer  software  an  exclusive  rental  right, 
"[e]ven  though  the  1976  Copyright  Act  was  carefully  drafted  to  be  fiexible  enough 
to  be  applied  to  future  innovations,  technology  has  a  habit  of  outstripping  even  tne 
most  flexible  statutes." 

We  are  once  again  faced  with  significant  changes  in  technologjy  that  require  re- 
evaluation  and  change  in  the  law.  Technology  has  altered  the  balance  of  the  Copy- 
right Act — in  some  instances,  in  favor  of  copyright  owners  and  in  others,  in  favor 
of^users.  The  law  should  be  adapted  to  accommodate  and  adapt  the  law  to  techno- 
logical change  so  that  the  intended  balance  is  maintained  and  the  Constitutional 
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purpose  is  served.  The  Administration  believes  that,  with  the  amendments  proposed 
in  H.R.  2441  and  S.  1284,  the  Copyright  Act  will  provide  the  necessary  balance  of 
protection  of  rights — and  limitations  on  those  rights — to  promote  the  progress  of 
science  and  the  useful  arts.  Existing  copyright  law  needs  the  fine-tuning  that  tech- 
nological advances  necessitate  and  that  those  bills  provide,  in  order  to  maintain  the 
balance  of  the  law. 

DISCUSSION  OF  THE  PROVISIONS  OF  THE  BILLS 

1.  The  Transmission  of  Copies  and  Phonorecords 

A.  Distribution 

The  Copyright  Act  gives  a  copyright  owner  the  exclusive  right  "to  distribute  copies 
or  phonorecords  of  the  copyrighted  work"  to  the  public.  It  is  not  clear  under  the  cur- 
rent law  that  a  transmission  can  constitute  a  distribution  of  copies  or  phonorecords 
of  a  work.  Yet,  in  the  world  of  high-speed,  communications  systems,  it  is  possible 
to  transmit  a  copy  of  a  work  from  one  location  to  another.  This  may  be  the  case, 
for  instance,  when  a  computer  program  is  transmitted  from  one  computer  to  ten 
other  computers.  When  the  transmission  is  complete,  the  original  copy  typically  re- 
mains in  the  transmitting  computer  and  a  copy  resides  in  the  memory  of,  or  in  stor- 
age devices  associated  with,  each  of  the  other  computers.  The  transmission  results 
essentially  in  the  distribution  of  ten  copies  of  the  work.  However,  the  extent  of  the 
distribution  right  under  the  present  law  may  be  somewhat  uncertain  and  subject 
to  challenge.  Therefore,  the  Administration  supports  the  amendment  in  S.  1284  and 
H.R.  2441  which  would  expressly  recognize  that  copies  or  phonorecords  of  works  can 
be  distributed  to  the  public  by  transmission,  and  that  such  transmissions  fall  within 
the  exclusive  distribution  right  of  the  copyright  owner. 

The  proposed  amendment  does  not  create  a  new  right.  It  is  an  express  recognition 
that,  as  a  result  of  technological  developments,  the  distribution  right  can  be  exer- 
cised by  means  of  transmission — just  as  the  reproduction,  public  performance  and 
public  display  rights  may  be. 

It  is  argued  by  some  that  the  existing  right  of  distribution  encompasses  trans- 
missions of  copies  and  that  no  amendment  is  necessary.  Indeed,  the  distribution 
right,  as  set  forth  in  Section  106(3)  of  the  Copyright  Act,  can  be  interpreted — and, 
in  at  least  one  case  has  been  held — to  include  transmissions  that  distribute  copies 
of  works  to,  for  example,  the  memories  of  computers.  Transmission,  it  is  argued,  is 
lo^cally  and  legally  a  means  of  distribution.  The  Administration  has  no  argument 
with  such  an  interpretation;  it  properly  conforms  to  the  intent  of  the  distribution 
right  and  is  correct  from  both  a  practical  and  legal  standpoint. 

Some,  however,  are  of  the  view  that  the  current  language  of  the  Act  does  not  en- 
compass distribution  by  transmission.  They  argue  that  the  proposed  amendment  ex- 
pands the  copyright  owner's  rights  without  a  concomitant  expansion  of  the  limita- 
tions on  those  rights.  However,  since  transmissions  of  copies  already  clearly  impli- 
cate the  reproduction  right,  it  is  misleading  to  suggest  that  the  proposed  amend- 
ment of  the  distribution  right  would  expand  the  copyright  owner's  rights  into  an 
arena  previously  unprotected.  Even  if  the  premise  is  correct  (that  the  amendment 
expands  the  distribution  right),  the  conclusion  that  the  limitations  of  that  right  are 
not  similarly  expanded  is  invalid.  The  limitations  on  the  right — which  place  certain 
distributions  to  the  public  outside  the  scope  of  the  copyright  owner's  right — would 
necessarily  expand  to  also  place  similar  distributions  by  means  of  transmission  out- 
side the  scope  of  the  right. 

There  is  no  reason  to  treat  works  that  are  distributed  in  copies  to  the  public  by 
means  of  transmission  differently  than  works  distributed  in  copies  to  the  public  by 
other,  more  conventional  means.  Copies  distributed  via  transmission  are  as  tangible 
as  any  distributed  over  the  counter  or  through  the  mail.  Through  each  method  of 
distribution,  the  consumer  receives  a  tangible  copy  of  the  work. 

When  the  public  performance  right  was  initially  granted,  it  was  thought  to  encom- 
pass only  "live,"  in-person  performances.  When  it  became  clear  that  copjTn^ted 
works  could  be  publicly  performed  by  other  means — i.e.,  broadcast  and,  later,  cable 
transmissions — the  law  was  clarified.  The  same  is  true  today  with  respect  to  the  dis- 
tribution right.  Transmission  is  a  means  of  distribution  of  copies,  just  as  it  can  be 
a  means  of  performance.  However,  the  differences  of  opinion  summarized  above  un- 
derscore the  need  for  clarification  and  legal  certainty.  The  costs  and  risks  of  litiga- 
tion to  define  more  clearly  the  right — and  the  time  achieving  such  clarity  would 
take — would  discourage  and  delay  use  of  the  Nil  and  serve  neither  creators  not 
users  of  copyrighted  works. 

B.  Related  Definitional  Amendments 
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To  "TYansmit" . — Under  current  technology,  a  copy  of  a  work  may  be  transmitted. 
However,  the  Copyright  Act  defines  only  what  it  is  to  transmit  a  performance  or 
display  of  a  worit.  Therefore,  the  Administration  supports  the  amendment  in  S.  1284 
ana  H.R.  2441  to  include  in  the  definition  of  "transmit"  in  Section  101  of  the  Copy- 
right Act  a  definition  of  what  it  means  to  transmit  a  reproduction  of  a  work. 

'Publication  ". — The  legislative  history  to  the  Copyrigjit  Act  makes  clear  that  "any 
form  of  dissemination  in  which  a  material  object  does  not  change  hands 
.  .  .  is  not  a  publication  no  matter  how  many  people  are  exposed  to  tne  work." 
Thus,  a  work  that  is  only  displayed  or  performed  via  the  Nil  would  not  be  consid- 
ered published,  no  matter  how  many  people  have  access  to  the  display  or  perform- 
ance, because  a  material  object — a  copy  of  the  work — does  not  change  hanas.  How- 
ever, in  the  case  of  transmissions  of  reproductions,  the  recipients  of  the  trans- 
missions receive  copies  of  the  work  (i.e.,  copies  of  the  work  have  been  distributed) — 
although  they  may  not  have  "changed  hands"  in  the  literal  sense. 

Wl-iether  the  transmission  of  copies  of  works  is  clearly  within  the  scope  of  the  dis- 
tribution right  is  also  a  problem  with  respect  to  the  act  of  publication  oy  the  trans- 
mission of  copies.  Indeed,  the  definition  of  "publication"  incorporates  the  language 
used  to  describe  the  distribution  right,  which  S.  1284  and  H.R.  2441  would  amend. 
Publication  largely  turns  on  whether  the  work  has  been  distributed  to  the  public. 
Thus,  if  copies  of  a  work  may  be  distributed  to  the  public  by  transmission,  then  a 
work  may  oe  published  by  the  transmission  of  copies  to  the  public.  Therefore,  con- 
sistent with  the  proposed  amendment  of  the  distribution  right,  the  Administration 
supports  the  amendment  to  the  definition  of  "publication'  in  Section  101  of  the 
Copyri^t  Act  that  would  recognize  that  a  work  may  be  published  through  the  dis- 
tribution of  copies  of  the  work  to  the  public  by  transmission. 

C.  Importation. 

The  Administration  also  supports  the  amendments  to  the  importation  provisions 
of  the  Copyright  Act  to  reflect  the  fact  that,  just  as  copies  of  copyrighted  works  can 
be  distributed  by  transmission  in  the  United  States,  they  can  also  be  imported  into 
the  United  States  by  transmission.  If  an  infringing  literary  work,  for  instance,  were 
physically  shipped  into  the  U.S.  in  the  form  of  a  paper  copy,  a  CD-ROM  disk  or 
even  stored  on  a  memory  chip,  then  it  would  be  an  infringing  importation  if  the 
statutory  conditions  existed. 

Cross-border  transmission  of  copies  of  copyrighted  works  should  be  subject  to  the 
same  restrictions  as  shipping  them  by  airmail.  Just  as  the  distribution  of  copies  of 
a  copyrighted  work  is  no  less  a  distribution  than  the  distribution  of  copies  by  mail, 
the  international  transmission  of  copies  of  copyrighted  works  is  no  less  an  importa- 
tion than  the  importation  by  airmail. 

2.  Library  Exemptions 

The  copyright  law  carefblly  balances  the  rights  of  copyright  owners  with  the  le- 
gitimate needs  of  users.  Nowhere  is  this  balancing  more  apparent  than  in  the  ex- 
emptions that  are  intended  to  permit  libraries  reasonable  use  of  copyrighted  works 
to  serve  the  legitimate  demands  of  their  patrons. 

Libraries  and  those  who  use  them,  of  course,  may  make  fair  use  of  any  copy- 
righted works  pursuant  to  the  provisions  of  Section  107.  Section  108,  however,  pro- 
vides additional  exemptions  specifically  for  libraries  and  archives.  The  Administra- 
tion supports  the  amendments  in  the  bills  that  would  expand  the  exemptions  in  Sec- 
tion 108  so  digital  copying  by  libraries  and  archives  is  permitted  under  certain  cir- 
cumstances. 

3.  Reproductions  for  the  Visually  Impaired 

The  Nil  offers  real  opportunities  to  many  visually  impaired  people  to  participate 
in  learning,  communication  and  discourse  to  a  greater  extent  than  when  only  con- 
ventional modes  of  communication  are  available.  With  the  aid  of  software  and  com- 
puter equipment  that  is  widely  available,  people  now  have  the  capacity  to  view  text 
on  CD-KOM  on  screen  in  a  "large-type"  format  even  if  the  publisher  did  not  include 
such  a  feature,  but  the  publication  and  distribution  of  large-type  editions  remains 
very  important.  To  ensure  fair  access  to  all  manner  of  printed  materials,  it  is  nec- 
essary to  amend  the  copyright  law,  and  the  Administration  supports  the  amend- 
ment for  the  visually  impaired  in  the  bills.  The  amendment  would  provide  an  ex- 
emption— for  nonprofit  organizations  to  reproduce  and  distribute  to  the  visually  im- 
f)aired — at  cost — Braille,  large  type,  audio  or  other  editions  of  previously  published 
iterary  works  in  forms  intended  to  be  perceived  by  the  visually  impaired,  provided 
that  the  owner  of  the  exclusive  right  to  distribute  the  work  in  the  United  States 
has  not  entered  the  market  for  such  editions  during  the  first  year  following  first 
publication  of  the  work. 
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4.  Technological  Protection 

The  ease  of  infringement  and  the  difficulty  of  detection  and  enforcement  will 
cause  copyright  owners  to  look  to  technology,  as  well  as  the  law,  for  protection  of 
their  works.  However,  it  is  clear  that  technology  can  be  used  to  defeat  any  protec- 
tion that  technology  may  provide.  Legal  protection  alone  will  not  be  adequate  to  pro- 
vide incentive  to  authors  to  create  and  to  disseminate  works  to  the  public.  Similarly, 
technological  protection  likely  wUl  not  be  effective  unless  the  law  also  provides  some 
protection  for  the  technological  processes  and  systems  used  to  prevent  or  restrict  un- 
authorized uses  of  copyrighted  works. 

The  Administration  supports  the  proposed  new  Chapter  12,  which  would  include 
a  provision  to  prohibit  the  importation,  manufacture  or  distribution  of  any  device, 
product  or  component  incorporated  into  a  device  or  product,  or  the  provision  of  any 
service,  the  primary  purpose  or  effect  of  which  is  to  avoid,  bypass,  remove,  deacti- 
vate, or  otherwise  circumvent,  without  authority  of  the  copyright  owner  or  the  law, 
any  process,  treatment,  mechanism  or  system  which  prevents  or  inhibits  the  viola- 
tion of  any  of  the  exclusive  rights  under  Section  106.  The  provision  will  not  elimi- 
nate the  risk  that  protection  systems  will  be  defeated,  but  it  will  reduce  it. 

The  proposed  prohibition  is  intended  to  assist  copyright  owners  in  the  protection 
of  their  works.  It  is  recognized,  however,  that  copyright  owners  may  wish  to  use 
such  systems  to  prevent  the  unauthorized  reproduction,  for  instance,  of  their  works, 
but  may  also  wish  to  allow  some  users  to  deactivate  the  systems.  Furthermore,  cer- 
tain uses  of  copyrighted  woriis  are  not  unlawful  under  the  Copyright  Act.  Therefore, 
the  proposed  legislation  prohibits  only  those  devices  or  products,  the  primary  pur- 
pose or  eflect  of  which  is  to  circumvent  such  systems  without  authority.  That  au- 
thority may  be  granted  by  the  copyright  owner  or  by  limitations  on  the  copyright 
owner^s  rights  under  the  Copyri^t  Act. 

Legislation  of  this  type  is  not  unprecedented.  The  Copyright  Act  already  protects 
sound  recordings  and  musical  works  by  prohibiting  the  circumvention  of  any  pro- 
gram or  circuit  that  implements  a  serial  copy  management  system  or  similar  system 
included  in  digital  audio  recording  devices  and  digital  audio  interface  devices.  Sec- 
tion 1002  provides: 

No  person  shall  import,  manufacture,  or  distribute  any  device,  or  offer  or 
perform  any  service,  the  primary  purpose  or  effect  of  which  is  to  avoid,  by- 
pass, remove,  deactivate,  or  otherwise  circumvent  any  program  or  circuit 
which  implements,  in  whole  or  in  part,  a  [serial  copy  management  system 
or  similar  system]. 

The  Communications  Act  includes  a  similar  provision: 

Any  person  who  manufactures,  assembles,  modifies,  imports,  exports, 
sells,  or  distributes  any  electronic,  mechanical,  or  other  device  or  equip- 
ment, knowing  or  having  reason  to  know  that  the  device  or  equipment  is 
primarily  of  assistance  in  the  unauthorized  decryption  of  satellite  cable  pro- 
gramming, or  is  intended  for  any  other  activity  prohibited  by  [Section 
605(a)]  shall  be  fined  not  more  than  $500,000  for  each  violation,  or  impris- 
oned for  not  more  than  5  years  for  each  violation,  or  both.  For  purposes  of 
all  penalties  and  remedies  established  for  violations  of  this  paragraph,  the 
prohibited  activity  established  herein  as  it  applies  to  each  such  device  shall 
be  deemed  a  separate  violation. 

Precedent  for  this  type  of  legislation  is  also  found  in  the  international  arena.  The 
NAFTA  requires  each  party  to  make  it  a  criminal  offense  to  "manufacture,  import, 
sell,  lease  or  otherwise  make  available  a  device  or  system  that  is  primarily  of  assist- 
ance in  decoding  an  encrypted  program-carrying  satellite  signal  without  the  author- 
ization of  the  lawful  distributor  of  such  signal.  .  .  ."In  1988,  the  United  King- 
dom enacted  legislation  prohibiting  the  manufacture,  distribution  or  sale  of  a  device 
designed  or  adapted  to  circumvent  copy-protection  systems. 

5.  Copyright  Management  Information 

In  the  future,  the  copjonght  management  information  associated  with  a  work — 
such  as  the  name  of  the  copyright  owner  and  the  terms  and  conditions  for  uses  of 
the  work — may  be  critical  to  the  efficient  operation  and  success  of  the  NIL  Copy- 
right management  information  will  serve  as  a  kind  of  license  plate  for  a  work  on 
the  information  superhighway,  from  which  a  user  may  obtain  important  information 
about  the  work.  The  accuracy  of  such  information  will  be  crucial  to  the  ability  of 
consumers  to  find  and  make  authorized  uses  of  copyrighted  works  on  the  NIL  Reli- 
able information  will  also  facilitate  efficient  licensing  and  reduce  transaction  costs 
for  licensable  uses  of  copyrighted  works  (both  fee-based  and  royalty-free). 
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The  public  should  be  protected  from  false  information  about  who  created  the 
work,  who  owns  rights  in  it,  and  what  uses  may  be  authorized  by  the  copyri^t 
owner.  Therefore,  the  Administration  supports  the  amendment  to  prohibit  the  provi- 
sion, distribution  or  importation  for  distribution  of  copyright  management  informa- 
tion known  to  be  false  and  the  unauthorized  removal  or  alteration  of  copyright  man- 
agement information.  Under  the  proposed  amendment,  copyright  management  infor- 
mation is  defined  as  the  name  and  other  identifying  information  of  the  author  of 
a  work,  the  name  and  other  identifying  information  of  the  copyright  owner,  terms 
and  conditions  for  uses  of  the  work,  and  such  other  information  as  the  Register  of 
Copyri^ts  may  prescribe  by  regulation — to  provide  adequate  flexibility  in  the  fu- 
ture. 

The  amendment  prohibits  the  falsification,  alteration  or  removal  of  any  copyright 
management  information — not  just  that  which  is  included  in  or  digitally  linked  to 
the  copyrighted  work.  Many  users  will  obtain  such  information  irom  public  reg- 
isters, where  the  integrity  of  such  information  will  be  no  less  important.  The  amend- 
ment also  contains  a  knowledge  requirement;  therefore,  inadvertent  falsification,  al- 
teration or  removal  would  not  be  a  violation. 

CONCLUSION 

I  am  pleased  to  offer  the  Administration's  support  for  these  bills,  and  I  thank, 
once  again.  Chairman  Hatch,  Chairman  Moorhead,  Senator  Leahy  and  Representa- 
tives Schroeder  and  Coble  for  introducing  these  bills,  and  the  Committee  and  Sub- 
committee for  allowing  me  to  appear  today  to  urge  enactment  of  them. 

Mr.  Hatch,  Thank  you,  Mr.  Lehman.  Ms.  Peters,  we'll  turn  to 
you. 

STATEMENT  OF  MARYBETH  PETERS,  REGISTER  OF  COPY- 
RIGHTS AND  ASSOCIATE  LIBRARIAN  FOR  COPYRIGHT  SERV- 
ICES 

Ms.  Peters.  Thank  you,  Chairman  Hatch,  Chairman  Moorhead, 
members  of  the  committee  and  subcommittee.  I'm  pleased  to  testify 
on  H.R.  2441  and  S.1284,  the  National  Information  Infrastructure 
Copyright  Protection  Act. 

This  morning  you  are  beginning  an  important  process  of  examin- 
ing the  existing  copyright  law  in  the  context  of  a  digital,  interactive 
network  environment.  Through  the  merging  of  computer  and  com- 
munications technology,  copyrighted  works  in  digital  form  will 
travel  all  over  the  world.  They  will  be  viewed,  heard,  copied,  and 
manipulated.  The  potential  benefits  are  enormous,  but  so  are  the 
risks  which  include  massive  amounts  of  unauthorized  copying  as 
well  as  the  possibility  of  altering  works  in  ways  that  authors  and 
publishers  had  not  contemplated. 

Any  time  the  copyright  law  is  revised  the  dialog  centers  on  the 
balance  reflected  in  the  constitutional  clause  that  gives  Congress 
the  power  to  grant  exclusive  rights  to  authors.  A  basic  principle  is 
that  a  balance  should  be  maintained  between  the  rights  of  creators 
to  benefit  from  the  use  of  their  works  and  the  legitimate  interest 
of  users.  One  of  the  perceived  achievements  of  the  1976  Copyright 
Act  was  its  balance. 

As  you  know,  the  Working  Group  on  Intellectual  Property  exam- 
ined tne  copyright  law  in  light  of  current  technological  changes  and 
concluded  that  the  law  is  essentially  sound  with  only  limited 
changes  needed  at  this  time.  However,  it  concluded  that  these 
changes  are  critical  to  the  development  of  the  digital  highway. 

The  Copyright  Office  supports  the  goals  and  basic  substance  of 
these  bills  and  believes  that  the  proposed  legislation  represents  an 
important  and  positive  step  in  dealing  with  a  digital,  networked 
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environment.  We  believe  that  the  legislation  would  not  signifi- 
cantly affect  the  balance  achieved  in  the  present  law. 

This  legislation  clarifies  existing  law  and  expands  specific  exemp- 
tions for  laudable  purposes.  These  specific  exemptions  are  supple- 
mented by  the  broad  doctrine  of  fair  use.  Although  not  addressed 
in  this  bill,  fair  use  is  both  a  fundamental  principle  of  the  U.S. 
copyright  law  and  an  important  part  of  the  necessary  balance  on 
the  digital  highway.  Therefore,  the  application  of  fair  use  in  the 
digital  environment  should  be  strongly  reaffirmed. 

With  respect  to  these  bills,  we  believe  that  they  are  important  to 
enhance  certainty  and  predictability,  enabling  rights  to  be  exer- 
cised and  works  to  be  used  with  greater  assurance. 

Our  testimony  will  be  in  two  parts.  The  first  part,  which  you 
have  before  you,  focuses  only  on  the  proposed  legislation.  It  con- 
sists of  an  analysis  of  the  proposals  in  these  bills  and  contains 
some  suggestions  concerning  specific  language  of  the  bill's  provi- 
sions. In  early  1996,  we  intend  to  submit  a  statement  for  the  record 
that  will  examine  in  greater  depth  the  broad  range  of  issues  posed 
by  digital  technology  in  a  global  networked  society.  Specifically,  we 
will  address  some  of  the  content  of  the  White  Paper  that  did  not 
result  in  any  proposal  to  change  the  law,  such  as  first  sale  and  fair 
use. 

Let  me  now  turn  to  the  bills.  First,  we  support  amending  section 
1063  to  make  it  clear  that  the  distribution  right  includes  the  deliv- 
ery of  copies  and  phonorecords  by  electronic  transmission.  We  also 
support  the  related  definitional  amendments. 

Second,  the  legislation  also  proposes  broadening  section  108,  the 
section  of  the  law  that  deals  with  reproduction  of  copyrighted 
works  by  libraries.  We  endorse  expansion  of  section  108  to  cover 
current  preservation  practices  and  to  include  the  possibility  of  cre- 
ating digital  archives;  this  an  important  step  forward  for  libraries. 
The  Copyright  Office  has  had  considerable  experience  in  dealing 
with  the  scope  of  section  108  through  its  studies  on  whether  Con- 
gress' intended  balancing  of  the  rights  of  creators  and  the  needs  of 
library  users  of  copyrighted  works  had  been  met;  these  reports 
were  delivered  to  Congress  in  1983  and  1988. 

As  early  as  1983,  the  Register  stated  that  libraries  should  be 
able  to  employ  new  preservation  techniques,  provided  that  ade- 
quate copyright  controls  were  in  place;  then  Register  David  Lad 
recommended  a  thorough  review  of  these  issues  by  library,  user, 
author,  and  publishing  communities  with  a  view  to  developing  a 
common  legislative  position. 

Despite  our  support,  we  believe  it  would  be  preferable  to  delete 
the  reference  to  three  copies  fi-om  subsection  (a),  which  governs  all 
types  of  library  copying,  and  move  the  reference  to  subsections  (b) 
and  (c).  This  expansion  to  three  copies  is  a  major  change  in  the 
law.  If  there  has  been  one  clear  rule  governing  the  copying  allowed 
by  section  108,  it  has  been  that  no  more  than  one  copy  may  be 
made. 

Since  the  purpose  of  increasing  the  number  of  copies  to  three  re- 
lates only  to  preservation  and  replacement  copies,  we  believe  it  will 
be  preferable  to  tie  the  three  copies  directly  to  the  applicable  sub- 
sections; that  is,  to  subsections  (b)  and  (c). 
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A  new  exemption  for  visually  impaired  is  also  proposed.  We  sup- 
port the  goal  of  this  provision,  but  recommend  that  its  language  be 
modified  to  clarify  the  coverage  of  the  exemption  and  its  intended 
audience,  and  to  better  balance  the  needs  of  that  audience  and  the 
interests  of  publishers. 

New  technology  provides  expanding  opportunities  for  blind  and 
visually  handicapped  readers  who  are  computer-literate  and  com- 
puter equipped  to  have  greater  access  to  published  materials.  This 
exemption  is  a  valuable  tool  which  will  allow  this  opportunity  to  be 
realized. 

Our  concerns  with  the  specific  language  in  the  new  section 
108(A)  include  a  lack  of  clarity  of  coverage  for  works  in  digital  for- 
mats, the  definition  of  the  audience  to  be  served,  the  1-year  waiting 
period,  the  inclusion  of  large  typed  books,  and  the  choice  of  the 
term  "nonprofit"  organization  to  identify  the  recipients  of  the  ex- 
emption. These  concerns  are  fiilly  set  out  in  our  statements;  there- 
fore, I  won't  repeat  them  in  full. 

In  particular,  we  strongly  recommend  harmonizing  the  intended 
beneficiaries  with  the  existing  laws  providing  access  to  works  for 
the  blind  and  physically  handicapped.  The  National  Library  Serv- 
ice for  the  Blind  and  Physically  Handicapped  of  the  Library  of  Con- 
gress already  has  in  place  an  extensive  nationwide  system  for  cer- 
tification of  eligible  readers,  administered  through  a  network  of 
state  and  local  libraries  as  well  as  other  agencies.  Service  is  pro- 
vided only  to  those  readers  who  have  been  certified  under  Federal 
regulations  administered  by  the  National  Library  Service  as  "un- 
able to  read  standard  printed  material"  by  reason  of  visual  or  phys- 
ical limitation.  We  believe  that  no  purpose  would  be  served  by  es- 
tablishing a  separate  class  of  eligible  users. 

We  also  strongly  recommend  the  deletion  of  large  typed  books 
from  the  exemption.  There  is  a  large  and  growing  commercial  mar- 
ket for  large  print  books.  They  are  available  through  traditional 
distribution  channels  and  widely  available  in  public  libraries. 
Moreover,  virtually  none  of  the  major  government  and  nonprofit 
producers  of  alternative  versions  for  the  blind  and  physically 
handicapped  prepare  materials  in  large  print. 

The  issues  that  we  raise  should  be  resolved  by  consulting  with 
the  affected  groups  to  ensure  that  the  exemption  only  encompasses 
that  which  is  needed  to  accomplish  the  goal,  while  preserving  es- 
sential protection  for  copyright  owners. 

The  Office  also  supports  me  concept  of  outlawing  devices  or  serv- 
ices that  defeat  copyright  protection  systems.  One  of  the  most  seri- 
ous challenges  to  effective  enforcement  of  copyright  in  a  digital  en- 
vironment is  the  ease,  speed,  and  accuracy  of  copying  at  multiple, 
anonymous  locations.  To  meet  this  challenge,  copyright  owners  will 
need  to  rely  on  technology  to  protect  their  works  against  wide- 
spread infringement.  But  every  technological  device  that  can  be  de- 
vised for  this  purpose  can  be  defeated  by  someone  else's  ingenuity. 
Meaningful  protection  for  copyrighted  works  must,  therefore,  pro- 
ceed on  two  fronts:  the  property  rights  themselves,  supplemented 
by  legal  assurances  that  those  rights  can  be  safeguarded. 

We  do  have  some  concerns  about  the  breadth  of  the  language  in 
section  1201.  We  recommend  that  the  language  be  narrowed  in 
order  to  provide  more  certainty  and  to  address  some  of  the  prob- 
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lems  we  raise  in  our  statement.  There  is  a  broad  range  of  industry 
and  user  groups  that  may  be  affected,  and  we  urge  that  they  work 
together  to  develop  specific  language  that  will  avoid  the  pitfalls 
while  accomplishing  the  legislation's  goals.  If  appropriate  language 
can  be  agreed  on,  section  1201  would  be  a  major  step  forward  in 
achieving  a  vibrant  NIL 

Finally,  we  agree  that  legal  protection  for  the  integrity  of  copy- 
right management  information  is  essential.  It  is  in  everyone's  in- 
terest, both  owners  and  users  of  copyrighted  material,  to  be  able 
to  rely  on  the  information  provided  to  facilitate  the  identifying  and 
licensing  works.  Section  1202  in  this  bill  represents  a  reasonable 
approach  to  this  goal. 

Our  primary  concern  is  a  technical  one  relating  to  the  relation- 
ship of  offenses  in  this  section  with  the  criminal  offenses  in  section 
506  of  the  copyright  law,  especially  subsections  (c)  and  (d)  that  re- 
late to  fraudulent  use,  alteration,  or  removal  of  a  copyright  notice. 
The  overlap  should  be  harmonized.  Only  a  fine  of  $2,500  is  pro- 
vided in  section  506,  while  these  bills  provide  for  a  5-year  prison 
term  or  a  sentence  of  up  to  $500,000.  A  somewhat  related  concern 
is  why  a  criminal  remedy  is  provided  for  fraudulent  copyright  man- 
agement information,  but  not  for  the  circumvention  of  technological 
protection. 

In  conclusion,  with  the  caveats  noted  in  our  statement,  the  Copy- 
right Office  believes  the  proposed  amendments  are  a  positive  step 
in  making  sure  that  the  Copyright  Act  can  deal  with  current  tech- 
nology. In  the  context  of  the  digital  networked  environment,  it  is 
critical  to  ensure  adequate  and  effective  copyright  protection  while 
maintaining  the  balance  of  interests  that  has  made  our  copyright 
law  so  successful  in  promoting  and  disseminating  creative  works. 
Otherwise,  the  Nil  will  not  achieve  its  full  potential  and  the  public 
will  be  deprived  of  the  maximum  possible  level  of  enrichment  of 
culture  and  knowledge. 

We  believe  it's  important  that  this  legislation  move  forward  expe- 
ditiously, and  we  would  be  pleased  to  work  with  you  and  your 
staffs  on  any  issues  that  have  been  raised.  Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Peters  follows:] 

Prepared  Statement  of  Marybeth  Peters,  Register  of  Copyrights  and 
Associate  Librarian  for  Copyright  Services 

Thank  you  for  the  opportunity  to  testify  on  this  important  piece  of  legislation, 
H.R.  2441,  the  "Nil  Copyright  Protection  Act  of  1995,"  and  S.  1284,  the  "National 
Information  Infrastructure  Copyright  Protection  Act." 

The  Copyright  Office  supports  the  goals  and  basic  substance  of  all  of  the  proposed 
changes  to  the  Copyright  Act.  This  statement  explains  the  reasons  for  our  support, 
and  also  sets  forth  suggestions  for  further  consiaeration  of  the  specific  language  of 
some  of  the  bills'  provisions. 

introduction 

The  Copyright  Ofiice  had  some  involvement  in  the  work  of  the  Administration's 
Information  Infrastructure  Task  Force  that  led  to  the  recommendation  of  the  pro- 
posed legislation  by  the  Working  Group  on  Intellectual  Property  Rights  in  its  report, 
"Intellectual  Property  and  the  National  Information  Infrastructure"  (the  "White 
Paper").  The  Office  participated  in  Working  Group  discussions,  and  had  the  oppor- 
tunity to  comment  on  drafts  of  the  White  Paper  in  progress.  The  Office  also  suomit- 
ted  written  comments  on  the  preliminary  version  of  the  report,  known  as  the  Green 
Paper.  We  appreciate  the  fact  that  a  number  of  our  comments  were  taken  into  ac- 
count in  the  final  report.  Our  statement  today  incorporates  some  of  our  prior  com- 
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ments  on  the  Green  Paper,  but  differs  in  some  respects,  reflecting  our  consideration 
of  the  changes  made  in  the  ultimate  proposals  of  the  White  Paper. 

The  Copyright  Office's  written  suomission  to  the  Committee  and  Subcommittee 
will  be  in  two  parts.  In  this  part,  we  will  address  only  the  specific  changes  in  the 
law  that  are  proposed  by  the  pending  bills.  In  early  1996,  we  intend  to  submit  a 
more  in-depth  analysis  of  issues  raised  by  the  application  of  the  Copyright  Act  to 
the  Nil.  Among  other  things,  we  will  address  some  of  the  content  of  the  White 
Paper  that  is  not  dealt  with  in  the  limited  proposals  presented  here.  The  White 
Paper  sets  out  a  comprehensive  summary  and  analysis  of  U.S.  copyright  law  and 
its  application  in  the  digital  environment,  as  well  as  a  discussion  of  the  inter- 
national context.  Its  conclusions  call  for  a  mix  of  action  and  inaction,  recommending 
that  some  areas  of  the  law  be  changed,  but  others  left  untouched  despite  calls  for 
change.  The  areas  left  untouched  may  be  equally  as  significant  as  the  proposed 
amendments,  and  our  second  submission  will  address  them  as  well. 

/.  General  Comments 

The  Copyright  Office  strongly  endorses  the  purpose  and  general  approach  of  the 
proposed  legislation.  In  the  context  of  the  digital  networked  environment,  it  is  criti- 
cal to  ensure  adequate  and  effective  protection  of  copyright,  while  maintaining  the 
balance  of  interests  that  has  made  U.S.  copyright  law  so  successful  in  promoting 
and  disseminating  creativity.  Unless  this  is  accomplished,  the  Nil  will  not  achieve 
its  full  potential  as  a  comprehensive  source  of  entertainment  and  information,  and 
more  fundamentally,  the  public  will  be  deprived  of  the  maximum  possible  level  of 
enrichment  of  culture  and  Knowledge. 

We  agree  with  the  Working  Group  that  the  general  concepts  of  the  copyright  law 
as  it  has  evolved  over  the  past  two  centuries  can  be  applied  to  the  activities  taking 
place  today  in  the  Nil,  and  that  only  limited  amendment  is  necessary  at  this  time 
to  adapt  the  law  to  current  digital  technologies.  We  therefore  support  the  principles 
behind  the  proposed  amendments  as  well  as  most  of  their  language.  If  enacted,  the 
amendments  will  not  significantly  shifl  the  balance  struck  by  current  law  between 
owners  and  users  of  copyrighted  works;  rather,  the  clarifications  that  they  entail 
will  enhance  certainty  and  predictability,  enabling  rights  to  be  exercised  and  worics 
to  be  used  with  greater  assurance.  The  only  aspects  of  the  bills  that  may  shifl  this 
balance  would  do  so  by  expanding  the  exemptions  from  liability  offered  to  libraries 
and  to  the  visually  impaired — furthering  valid  and  laudable  goals.  The  remaining 
provisions  in  new  Chapter  12  promise  to  make  a  positive  contribution  in  ensuring 
that  rights  will  remain  capable  of  effective  enforcement  in  the  digital  environment; 
thev  do  not  go  to  the  substance  of  the  rights  and  should  not  affect  the  basic  balance. 

We  do,  however,  have  a  few  concerns  about  certain  specific  aspects  of  some  of  the 
bills'  provisions.  These  concerns  relate  to  how  best  to  accomplish  the  provisions'  un- 
derlying goals  without  causing  unintended  negative  consequences,  and  should  be 
able  to  be  accommodated  with  relatively  minor  drafting  changes.  We  would  be 
pleased  to  work  with  Congress,  the  Administration,  and  the  affected  groups  to  find 
constructive  solutions. 

As  the  White  Paper  points  out,  the  process  begun  by  the  introduction  of  these  bills 
has  international  implications.  The  National  Information  Infrastructure  cannot  be 
contained  within  U.S.  borders;  inevitably,  it  will  be  part  of  an  extensive  global  net- 
work. Similar  issues  arising  from  developing  digital  technologies  are  on  the  agenda 
in  many  other  countries,  as  well  as  in  the  forum  of  multilateral  treaty  negotiations. 
Through  the  work  of  the  Working  Group,  and  the  initiative  of  this  Congress,  the 
United  States  is  at  the  forefront  of  legal  analysis  in  this  area.  This  gives  us  an  in- 
valuable opportunity  to  serve  as  a  leader  in  helping  to  set  the  international  agenda, 
and  providing  an  example  to  other  nations  in  structuring  their  responses  to  the  digi- 
tal challenge. 

Finally,  the  Copyright  Office  notes  that  the  United  States  is  at  only  a  preliminary 
stage  of  legislative  analysis.  We  believe  that  the  bills'  limited  proposals  adequately 
address  the  current  state  of  technology,  and  that  the  Working  Group  did  an  excel- 
lent job  in  assessing  the  areas  of  immediate  need.  Nevertheless,  the  proposals  may 
offer  only  a  short-term  solution  to  the  challenges  posed  by  the  digital  world.  Within 
the  next  few  years,  a  more  fundamental  rethinking  of  the  premises  and  structure 
of  the  Copyright  Act  may  be  necessary  in  order  to  craft  a  statute  flexible  and  capa- 
cious enough  to  accommodate  technology  as  it  continues  to  evolve  at  the  threshold 
of  the  twenty-first  century.  Although  the  basic  concepts  of  copyright  will  in  our  view 
remain  valid  and  appropriate,  assumptions  as  to  their  manner  of  implementation 
may  no  longer  fit. 

trie  1976  Copyright  Act  is  based  on  the  state  of  technology  as  of  the  mid-1970s — 
a  technology  involving  hard  copy  and  radio  and  television  broadcasting  as  the  essen- 
tial means  of  dissemination.  The  drafters  of  the  statute  sought  to  be  technology-neu- 
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tral  and  forward-looking  in  their  choice  of  terms  and  definitions.  For  nearly  20 
years,  they  were  successful.  Toward  the  end  of  this  century,  however,  the  pace  of 
change  has  accelerated,  to  the  point  where  it  may  overtake  their  foresight.  No  one 
can  predict  with  certainty  today  the  paths  that  technology  will  take  in  the  decades 
to  come. 

Over  the  next  year  or  two,  the  Copyright  Oflice  therefore  plans  to  explore  the  like- 
ly directions  of  new  technologies  of  fixation,  storage  and  dissemination,  and  to  ex- 
amine the  question  of  how  control  may  be  maintained  over  the  primary  forms  of  ex- 
ploitation in  the  future  in  order  to  assure  the  continued  existence  of  a  meaningiul 
maricet  for  copyrighted  works.  In  particular,  we  are  concerned  about  maintaining 
the  essential  balance  of  the  copyri^t  system  by  preserving  its  most  fiindamental 
values:  the  ability  to  choose  when  and  how  to  provide  access  to  worics;  the  availabil- 
ity of  a  smoothly  functioning  market  for  the  hcensing  of  uses,  with  appropriate  ex- 
ceptions to  further  the  public  interest;  and  an  appropriate  understanding  of  the  dis- 
tinction between  public  and  private  use.  In  the  long  run  we  may  need  a  law  that 
focuses  more  on  substance  and  less  on  form — a  more    intangible"  copyright  law. 

//.  Statutory  Proposals 

The  bills  propose  four  areas  of  change  in  the  copyright  law:  (1)  several  related 
amendments  ensuring  that  the  transmission  of  copies  of  a  woric  is  within  the  scope 
of  the  copyri^t  owner's  exclusive  rights;  (2)  an  amendment  expanding  the  scope  of 
the  library  exemption,  primarily  to  allow  the  making  of  digital  copies;  (3)  a  new  ex- 
emption for  the  visually  impaired;  and  (4)  a  new  Chapter  12,  providing  legal  protec- 
tion for  the  technology  of  copyright  protection  systems  and  for  copyright  manage- 
ment information.  We  will  address  each  of  these  four  areas  in  turn. 

A.  Amendments  Relating  to  Transmission  of  Copies 

Section  2  of  the  bill  would  make  four  separate  but  related  amendments  to  the 
Copyright  Act.  First,  the  distribution  right  in  section  106(3)  would  be  amended  to 
ada  the  phrase  "or  by  transmission"  to  the  list  of  methods  by  which  copies  of  a  work 
can  be  distributed.  Second,  the  definitions  of  "publication"  and  'i-ransmit"  in  section 
101  would  both  be  amended.  The  phrase  "or  by  transmission"  would  again  be  added 
to  the  end  of  the  definition  of  publication.  A  new  sentence  would  be  added  to  the 
end  of  the  definition  of  "transmit,"  reading:  "To  transmit'  a  reproduction  is  to  dis- 
tribute it  by  any  device  or  process  whereby  a  copy  or  phonorecord  of  the  work  is 
fixed  beyond  the  place  from  which  it  was  sent.  Finally,  section  602  would  be 
amended  to  specify  that  the  rules  governing  importation  into  the  United  States 
apply  to  any  importation  "whether  by  carriage  of  tangible  goods  or  by  transmission." 

The  Copyright  Office  supports  all  of  these  amendjoients  in  their  entirety.  In  our 
view,  they  represent  a  helpful  clarification  of  existing  law  at  a  time  of  rapid  techno- 
logical change. 

1.  Amendment  to  Distribution  Right. — ^The  Copyright  Office  agrees  with  the  Work- 
ing Group  that  the  transmission  of  a  work  over  a  communications  network  should 
be  included  within  the  scope  of  the  copyright  owner's  exclusive  rights.  At  this  point 
in  time,  it  appears  likely  that  transmission  may  soon  become  the  primary  method 
of  exploitation  for  works  of  authorship.  If  authors  are  to  continue  to  have  meaning- 
ful and  adequate  incentives  for  creation,  it  is  therefore  critical  that  they  be  able  to 
control  such  uses  of  their  works. 

We  believe  that  the  Copyright  Act  in  its  present  form  can  and  should  be  read  to 
encompass  within  the  authors  exclusive  rignts  the  right  to  transmit  the  work  elec- 
tronically to  individual  members  of  the  public.  The  handful  of  courts  that  have  ad- 
dressed the  issue  so  far  have  come  to  that  conclusion.  Such  a  use  of  a  work  has 
been  held  to  involve  the  creation  of  a  copy  of  more  than  transitory  duration  in  the 
recipient's  computer,  implicating  the  reproduction  right.  If  such  copies  are  sent  to 
members  of  the  public,  it  will  implicate  the  distribution  ri^t.  And  if  the  work  is 
made  visible  or  audible  on  the  recipients'  computers,  it  may  implicate  the  rights  of 
public  display  or  public  performance. 

Nevertheless,  tnere  are  some  who  have  proposed  different  interpretations  of  the 
law.  Since  it  may  take  years  for  the  courts  to  establish  a  definitive  position  on  this 
issue,  and  since  the  development  of  the  Nil  is  already  well  underway,  it  would  be 
beneficial  for  Congress  to  clarify  the  law  now  in  order  to  remove  any  possible  uncer- 
tainty. The  proposed  amendment  certainly  should  not  have  any  negative  impact,  as 
it  does  not  create  a  new  right  but  simply  clarifies  existing  rights. 

This  solution  is  one  that  may  need  to  be  revisited  in  the  near  future.  As  tech- 
nology evolves,  in  order  to  preserve  adequate  incentives  for  creation,  Congress  must 
ensure  that  the  copyright  owner  will  continue  to  control  the  basic  means  of  exploi- 
tation of  works  of  authorship — whatever  they  may  be  at  a  given  point  in  time.  We 
therefore  need  to  develop  concepts,  and  frame  them  in  appropriate  language,  that 
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will  cover  shifts  in  means  of  exploitation  without  the  need  for  constant  legislative 
updating.  Thus,  for  example,  if  technology  develops  in  such  a  way  that  trans- 
missions of  works  may  be  made  without  the  creation  of  a  reproduction  in  the  receiv- 
ing computer's  memory,  the  amended  definition  of  "distribution"  may  no  longer  be 
suTlicient  to  cover  this  important  form  of  exploitation. 

We  are  aware  that  some  dissatisfaction  has  been  expressed  with  the  choice  to 
clarify  the  law  throu^  the  distribution  right.  In  particular,  some  argue  that  all 
transmissions  effect  public  performances  oi  works;  others  take  the  position  that 
every  transmission  results  in  a  reproduction  and  should  be  addressed  solely  through 
that  right.  Any  choice  of  a  place  to  incorporate  the  concept  of  transmission,  however, 
will  be  vulnerable  to  criticism  in  a  world  where  separate  markets  have  developed 
for  the  licensing  of  different  rights.  Some  disruption  of  market  structures  is  inevi- 
table in  circumstances  of  technological  change.  The  bills  represent  a  reasonable  so- 
lution, minimizing  market  disruption  to  the  extent  possible.  By  amending  the  dis- 
tribution right,  rather  than  creating  a  new  right,  they  clarify  that  transmission  is 
one  way  ol  making  copies  of  a  work  available  to  members  of  the  public.  In  the 
course  of  any  given  transmission,  other  rights  may  also  be  implicated,  making  it 
necessary  to  obtain  authorization  from  the  appropriate  licensing  source  or  sources. 

Since  the  amendment  does  not  change  existing  law,  it  should  not  create  any  new 
liability,  or  shift  the  locus  of  responsibility  for  any  infringing  transmission.^  Rather, 
the  amendment  avoids  the  possioility  that  liability  will  be  lessened  by  an  overlv  re- 
strictive interpretation  of  the  statute.  The  right  remains  "distribution  to  the  public"; 
the  possibility  of  accomplishing  that  distribution  through  a  transmission  is  now 
made  explicit,  so  that  courts  will  not  erroneously  perceive  a  gap  in  the  law. 

There  may  also  be  other  areas  of  concern  that  will  have  to  be  addressed  in  the 
future.  As  discussed  above,  under  current  interpretations  of  the  Copyright  Act,  and 
based  on  current  technology,  every  transmission  of  a  work  over  a  netwonc  will  result 
in  the  creation  of  a  reproduction  of  that  work,  and  therefore  constitute  an  act  of 
prima  facie  infringement.  Arguments  have  been  made  that  some  of  these  reproduc- 
tions should  be  privileged,  particularly  where  they  are  incidental  and  transient.  In 
addition,  online  service  providers  are  greatly  concerned  that  they  are  potentially  lia- 
ble for  every  infringing  transmission  made  through  their  services,  no  matter  how 
responsibly  they  may  act.  These  issues  raise  important  policy  considerations  that 
deserve  careful  attention.  They  could  entail  changes  in  the  law  that  significantly 
shift  the  balance  between  owners  and  users,  which  should  not  be  made  lightly,  and 
require  further  study.  In  the  interim,  these  issues  should  not  delay  the  immediate 
clarification  and  updating  of  current  law  through  enactment  of  the  limited  proposals 
in  the  pending  legislation. 

2.  Amendment  to  Deftnition  of  "Publication". — The  Copyright  Office  also  endorses 
the  addition  of  "transmission"  to  the  definition  of  "publication,"  as  a  means  of  dis- 
tribution to  the  F*ublic.  First,  assuming  that  a  digital  transmission  creates  a  copy 
in  the  recipient's  computer,  then  copies  clearly  can  be  made  available  to  the  public 
through  transmission,  and  the  amendment  simply  confirms  that  reality.  Second,  the 
definition  of  "publication"  was  written  to  parallel  the  language  of  the  distribution 
right  in  section  106.  If  the  latter  is  amended,  the  former  should  be  amended  identi- 
cally, or  the  two  concepts  will  no  longer  be  coextensive.  Third,  including  trans- 
mission as  a  means  of  publication  is  appropriate  from  a  policy  perspective.  The  key 
to  publication  should  be  whether  or  not  copies  or  phonorecords  of  the  work  have 
been  made  available  to  the  public,  in  whatever  form  is  desired.  When  members  of 
the  public  have  received  copies  of  the  work  through  digital  networks,  the  work  has 
been  published  to  the  same  extent  as  if  physical  disks  had  been  purchased  at  a 
store. 

In  fact,  the  amended  definition  of  publication  is  consistent  with  the  Copyright  Of- 
fice's interpretation  of  existing  law,  and  with  our  own  internal  practices.  Since  the 
early  1980s,  we  have  accepted  for  registration  as  published  works  those  works 
whose  owners  have  made  copies  available  throu^  online  networks. 

Amending  the  definition  of  publication  may  have  a  number  of  ramifications  for 
particular  works,  since  application  of  many  of  the  provisions  of  the  Copyright  Act 
varies  depending  on  whether  a  work  is  considered  published  or  not.  In  general,  as 
the  White  Paper  points  out,  copyright  owners  have  more  obligations  and  narrower 
rights  when  their  works  are  published.  Most  notably,  published  works  are  more  vul- 
nerable to  the  defense  of  fair  use,  and  fall  within  more  of  the  Copyright  Act's  spe- 


1  Since  transmission  in  itself  is  not  defined  as  an  exclusive  right,  an  intermediary  in  the  trans- 
mission process  would  not  thereby  become  directly  liable.  Only  those  who  by  means  of  the  trans- 
mission engage  in  the  act  of  distributing  copies  of  the  work  to  the  public  are  direct  infringers. 
(Depending  on  the  circumstances,  the  intermediary  might  be  subject  to  indirect  liability  through 
the  doctrines  of  contributory  infringement  or  vicarious  liability.) 
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cific  exemptions.  See,  e.g.,  section  118(b).  At  this  point,  however,  we  do  not  see  any 
situation  where  treating  a  work  transmitted  online  as  pubHshed  would  be  inappro- 
priate. The  rationale  for  differing  treatment  of  published  and  unpublished  works 
continues  to  apply  in  this  context,  since  the  copjrright  owner  has  chosen  to  dissemi- 
nate the  work  to  the  public.^  Indeed,  this  clarification  may  assist  the  Library  of 
Congress  by  making  more  works  clearly  subject  to  the  mandatory  deposit  require- 
ment for  published  works,  thereby  enriching  the  Library's  collections  and  benefiting 
the  public. 

Nor  should  the  amended  definition  of  publication  create  international  difficulties. 
Most  importantly,  we  do  not  believe  it  would  violate  any  of  the  United  States'  inter- 
national treaty  obligations.^  Although  fewer  foreign  works  might  be  subject  to  pro- 
tection in  this  country,  since  if  published,  they  must  fall  within  certain  conditions 
for  national  eligibility  {see  section  104),  this  result  seems  unlikely  to  cause  problems. 

3.  Amendment  to  uefinition  of  "Transmit". — ^The  proposed  amendments  to  the  dis- 
tribution right  and  the  definition  of  "publication"  both  involve  the  use  of  the  term 
"transmission."  "Transmit"  is  a  defined  term  in  section  101  of  the  Copyright  Act. 
Accordingly,  the  definition  should  be  made  to  fit  the  new  contexts  in  which  the  term 
will  be  used,  and  the  legislation  therefore  proposes  a  conforming  change. 

The  current  definition  of  "transmit"  is  limited  to  explaining  what  it  means  to 
transmit  a  performance  or  display.  It  is  not  surprising  that  only  performances  and 
displays  are  covered,  since  the  technology  in  existence  at  the  time  the  definition  was 
drafted  was  radio  and  television  broaacasting.  With  the  development  of  electronic 
digital  transmission,  it  has  become  possible  to  transmit  works  in  ways  that  may  not 
involve  a  perform.ance  or  display,  either  during  the  transmission  process  or  at  the 
end  point  of  the  user's  computer  terminal.  It  is  therefore  important  that  the  defini- 
tion explain  the  meaning  oi  transmittal  of  a  reproduction  as  well. 

Under  the  amended  definition,  a  given  transmission  may  implicate  the  reproduc- 
tion right  as  well  as  the  rights  of  public  performance  or  display.  It  may  be  argued 
that  this  complicates  the  question  of  licensing,  making  it  less  clear  what  person  or 
organization  may  be  the  appropriate  source  of  rights.  In  our  view,  however,  these 
same  rights  may  all  be  implicated  under  current  law,  and  the  proposed  change  to 
the  definition  only  clarifies  the  situation. 

4.  Amendment  to  Importation  Right. — Finally,  the  legislation  would  amend  the 
importation  right  contained  in  section  602  of  the  Copyright  Act  to  make  clear  that 
a  work  may  be  imported  by  transmission  as  well  as  by  carriage  of  tangible  goods. 
Again,  the  Copyright  Office  supports  this  amendment. 

The  marketplace  for  copyrighted  works  is  becoming  increasingly  global.  Through 
the  technology  of  digital  transmission,  copies  of  works  may  be  sent  from  abroad  to 
recipients  in  the  United  States  even  more  easily  than  tangible  goods  may  be  carried 
across  the  border.  If  the  copyright  owner  does  not  wish  to  have  his  work  made  avail- 
able in  this  country,  or  wishes  to  impose  different  terms  and  conditions  on  its  avail- 
ability here  in  order  to  satisfy  economic  goals  or  legal  concerns,  he  should  retain 
that  option  after  the  work  has  been  digitized.  That  option  is  provided  by  current 
law  to  the  extent  that  the  transmission  involves  a  reproduction  of  the  work;  the 
amendment  would  remove  any  ambiguity  on  this  point. 

It  is  true  that,  as  the  White  Paper  recognizes,  the  importation  right  will  be  dif- 
ficult to  enforce  in  the  digital  context  as  a  practical  matter.  Customs  cannot  seize 
a  transmission  at  the  border.  But  if  the  act  itself  is  clearly  prohibited,  the  copyright 
owner  has  the  ability  to  pursue  the  importer  even  if  none  of  his  other  exclusive 
rights  have  been  viol  ate d."* 


2  For  just  this  reason,  some  courte  have  treated  works  that  are  technically  unpublished  but 
have  been  disseminated  to  the  public  through  performance  or  display  as  subject  to  fair  use  to 
the  same  extent  as  published  works.  See  Harper  &  Row.  Publishers,  Inc.  v.  Nation  Enterprises, 
471  U.S.  539,  551  (1985). 

^The  one  potential  problem  in  the  international  arena  may  be  the  definition  of  "published 
works"  in  Article  3(3)  of  the  Berne  Convention  for  the  Protection  of  Literary  and  Artistic  Works, 
which  concludes  with  the  statement  that  "the  communication  by  wire  or  the  broadcasting  of  lit- 
erary or  artistic  works  .  .  .  shall  not  constitute  publication."  In  the  context  of  the  entire  defi- 
nition, however,  it  is  clear  that  this  exclusion  is  meant  to  exclude  from  the  definition  of  "publica- 
tion" activities  equivalent  to  the  right  of  public  performance  under  U.S.  law,  and  to  limit  the 
definition  to  activities  involving  reproduction.  Throughout  the  Berne  Convention,  the  concept  of 
"communication  by  wire"  is  coupled  with  broadcasting  or  other  public  performance,  and  treated 
as  a  subset  of  performance  rights.  See  Art.  lObis;  Art.  116is  (1);  Art.  14(1).  The  concept  does 
not  appear  to  cover  digital  delivery  of  copies.  Accordingly,  we  do  not  believe  that  the  amended 
definition  would  conflict  with  Berne. 

*We  recognize  that  the  implementation  of  an  importation  right  in  this  context  may  raise  pri- 
vacy concerns.  Those  concerns  can  and  should  be  dealt  with  directly  on  their  own  merits,  by 
regulating  as  appropriate  the  ability  of  the  government  or  private  litigants  to  monitor  private 
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B.  Exemption  for  Libraries 


The  legislation  also  proposes  a  broadening  of  section  108,  commonly  referred  to 
as  the  Horary  photocopying  exemption.  The  White  Paper  states  that  the  purposes 
of  the  proposed  changes  are  1)  to  accommodate  the  reality  of  the  computerized  li- 
brary by  allowing  the  preparation  of  three  copies  of  a  work  in  digital  form,  with  no 
more  than  one  copy  in  use  at  any  time  (while  the  others  are  archived);  2)  to  recog- 
nize that  the  use  of  a  copyright  notice  on  a  work  is  no  longer  mandatory;  and  3) 
to  authorize  the  making  of  digital  copies  for  purposes  of  preservation. 

The  Copyright  Office  commends  the  Working  Group  and  the  committees  for  re- 
sponding to  the  concerns  of  libraries  in  adapting  to  the  digital  environment.  We  sup- 
port the  inclusion  of  such  an  amendment  to  section  108,  but  believe  that  the  pro- 
posed lan^age  requires  some  fine  tuning. 

In  makmg  any  cnange  to  section  108,  its  history  must  be  kept  in  mind.  The  evo- 
lution of  section  108  was  a  difficult  process;  the  Register  of  Copyrights  in  1983  char- 
acterized it  as  "turbulent."  See  Report  of  Register  of  Copyrights  on  Library  Repro- 
duction of  Copyrighted  Works  12  (1983).  The  section  represents  the  culmination  of 
a  hard-fought  battle,  and  reflects  Congress's  intended  balancing  of  the  rights  of  cre- 
ators and  the  needs  of  library  users  of  copyrighted  works.  Changes  to  section  108 
must  be  considered  in  Hght  of  that  careful  balance. 

1.  Copies  in  Digital  Form. — The  most  far-reaching  change  in  Section  108  is  the 
inclusion  of  the  word  "digital."  The  amendment  would  allow  libraries  to  make  three 
digital  copies  for  the  purposes  of  preservation  of  an  unpublished  work  or  replace- 
ment of  a  published  work,  if  certain  conditions  are  met.  Present  law  limits  such  ac- 
tivity to  facsimile  copies,  and  the  legislative  history  clearly  shows  that  Congress  in 
1976  did  not  intend  to  include  reproduction  of  a  woric  "in  'machine  readable'  lan- 
guage for  storage  in  an  information  system."  Rather,  the  exemption  was  intended 
to  apply  only  to  reproduction  "by  microfilm  or  electrostatic  process."  H.R.  Rep.  No. 
1476,  94th  Cong.,  2d  Sess.  75  (1976). 

The  Copyright  Office  endorses  the  expansion  of  section  108  to  cover  digital  copies, 
if  their  use  is  appropriately  limited.  Similar  concerns  have  been  raised  in  the  past. 
During  the  process  of  preparing  the  Register's  1983  Report  on  Library  Photocopying, 
the  National  Library  of  Medicine  proposed  amending  108(c)  to  create  a  broad  privi- 
lege for  libraries  permitting  preservation  of  published  works,  and  to  broaden  the 
scope  of  the  phrase  "facsimile  form"  to  include  a  difTerent  medium.  In  the  Report, 
the  Register  stated  that  libraries  should  be  able  to  employ  new  preservation  tech- 
niques, provided  that  the  legislation  incorporated  adequate  copyright  controls,  with 
respect  to  both  the  preservation  copying  and  the  information  supplying  functions  of 
libraries.  1983  Report  at  340.  He  recommended  a  thorough  review  of  these  issues 
by  library,  user,  author  and  publishing  communities,  with  a  view  to  developing  a 
common  legislative  position. 

Presumably,  these  communities  have  met,  and  they  have  not  pointed  to  any  inad- 
equacy in  existing  section  108's  copyright  controls.  Certainly  the  restriction  in  sub- 
section (b),  which  limits  to  facsimile  rather  than  digital  form  any  copy  that  is  dis- 
tributed to  another  library,  is  one  source  of  such  control. 

2.  Three  Copies. — One  of  the  most  important  limitations  in  section  108  is  that  all 
copying  must  consist  of  the  preparation  of  "no  more  than  one  copy  or  phonorecord" 
at  a  time.  Since  1978,  that  has  oeen  the  simple,  across-the-board  rule.  As  the  1983 
Report  of  the  Register  noted,  some  multiple  copying  may  be  excused  as  fair  use;  but 
multiple  copies  are  not  exempted  by  section  108. 

We  understand  that  the  increase  to  three  exempted  copies  has  been  proposed  in 
response  to  librarians'  expressed  concerns  about  their  preservation  activities.  In  the 
area  of  library  preservation,  as  a  matter  of  practice,  three  copies  are  normally  made. 
One  copy  is  made  available  to  the  public;  one  is  a  back-up  copy;  and  the  third  is 
the  "doomsday"  copy  stored  in  an  offsite,  secure  location.  The  preferred  preservation 
technology  at  this  time  is  microform;  digital  technology  has  not  been  used  exten- 
sively for  preservation  activities.  That  situation  is  changing,  however,  in  part  be- 
cause of  the  searching  capabilities  associated  with  digital  archives,  which  make  ac- 
cess to  information  easier.  Although  standards  have  not  been  agreed  on.  we  are  told 
that  preservation  in  digital  form  would  also  require  three  digital  copies,  which 
would  be  allocated  the  same  way  as  the  microform  versions. 

Since  the  purpose  of  increasing  the  exemption  to  three  copies  relates  only  to  pres- 
ervation activities,  it  would  be  preferable  not  to  change  the  number  of  copies  speci- 
fied in  section  108(a),  which  governs  all  types  of  library  reproduction,  but  to  tie  the 
three  copies  directly  to  preservation.  This  would  involve  subsection  (b).  which  deals 


network  communications.  This  is  a  separate  question  from  whether  the  right  represents  good 
copyright  policy. 
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with  preservation  of  unpublished  works,  and  subsection  (c),  which  deals  with  re- 
placement copies  for  published  works.  We  note  for  the  record  that  subsection  (c)  is 
not  a  general  preservation  provision;  only  where  the  library's  copy  of  the  work  is 
deteriorating  would  the  activity  be  considered  preservation. 

We  would  be  pleased  to  assist  in  redrafting  subsections  (a),  (b)  and  (c)  to  accom- 
plish this  clarification. 

3.  Copyright  Notice. — The  Copyri^t  Oflice  understands  the  purpose  of  the  pro- 
posed change  to  subsection  (a)  allowing  libraries  to  omit  the  notice  of  copyright  if 
it  does  not  appear  on  the  copy  or  phonorecord  reproduced,  and  does  not  oppose  it. 
We  would  prefer,  however,  that  the  present  language  be  retained,  or,  in  the  alter- 
native, that  the  proposed  language  be  broadeneato  reflect  the  current  library  prac- 
tice of  including  on  the  reproduction  at  least  a  legend  concerning  copyright. 

In  the  past,  there  was  some  disagreement  between  librarians  and  publishers  as 
to  what  was  required  by  section  108(a)(3).  Did  "a  notice  of  copyright"  mean  the  stat- 
utory copyright  notice  described  in  sections  401—403,  or  did  it  have  a  more  general 
meaning?  In  the  1983  Library  Photocopying  Report,  the  Register  noted  that  the  leg- 
islative nistory  was  ambiguous,  and  that  "the  law  itself  gives  some  support  to  botn 
positions."  1983  Report  at  68. 

The  practice  in  most  libraries  today  with  respect  to  the  section  108  notice  require- 
ment is  to  include  the  following  legend:  "Notice:  This  Material  May  Be  Protected 
by  Copyright  Law  (Title  17  U.S.  Code)."  In  light  of  this  practice,  the  Copyright  Of- 
fice did  not  recommend  changing  section  108(aX3)  when  the  general  requirement  of 
notice  was  eliminated  in  the  Berne  Convention  Implementation  Act. 

Many  works  published  today  continue  to  bear  copyright  notices.  However,  much 
of  the  material  reproduced  under  section  108  consists  of  articles  published  in  peri- 
odicals. The  usual  practice  in  a  periodical  is  to  include  a  single  notice  for  the  peri- 
odical as  a  whole;  most  individual  contributions  do  not  bear  their  own  notice.  More- 
over, often  only  portions  of  a  work  are  reproduced,  and  the  notice  may  not  appear 
on  those  portions.  If  a  reproduction  of  a  copyrighted  work  bears  a  statutory  notice 
of  copyri^t,  that  notice  should  be  reproduced;  however,  for  those  reproductions  that 
do  not  contain  a  notice,  we  believe  it  is  helpful  to  have  libraries  continue  their 
present  practice  of  including  the  legend,  as  a  reminder  to  users  that  the  work  may 
De  protected  by  copyright. 

C.  Exemption  for  the  Visually  Impaired 

The  proposed  new  section  108A  would  provide  an  exemption  for  the  "visually  im- 
paired, allowing  non-profit  organizations  to  reproduce  and  distribute  to  them,  at 
cost,  "a  Braille,  large  type,  audio  or  other  edition  of  a  previously  published  literary 
work  in  a  form  intended  to  be  perceived  by  the  visually  impaired,"  if  the  owner  of 
the  U.S.  distribution  right  has  not  entered  the  market  for  such  editions  within  one 
year  after  the  work's  first  publication.  The  exem.ption  would  go  well  beyond  the  spe- 
cial treatment  provided  for  the  blind  and  physically  handicapped  under  existing  law, 
which  establishes  forms  and  procedures,  in  connection  with  an  application  for  copy- 
right registration  for  certain  nondramatic  literary  works,  for  the  voluntary  granting 
oi  a  license  to  the  Library  of  Congress  to  reproduce  and  distribute  the  work  in 
Braille  or  similar  tactile  symbols,  or  in  a  phonorecord.  See  17  U.S.C.  §710;  C.F.R. 
§201.15.''  The  goal  of  the  new  exemption  is  to  permit  this  audience  meaningful  ac- 
cess to  copyrighted  works,  including  copies  in  digital  format  to  be  read  with  the  aid 
of  software  and  computer  equipment. 

The  Copyright  Omce  fully  endorses  this  goal.  We  recommend,  however,  that  the 
language  of  the  proposed  section  108A  be  refined,  in  consultation  with  the  afTected 
groups,  to  ensure  that  it  provides  only  what  is  needed  to  accomplish  the  goal,  while 
preserving  essential  protections  for  copyright  owners. 

1.  Background. — New  technology  provides  expanding  opportunities  for  blind  and 
visually  handicapped  readers  who  are  computer-literate  and  computer-eauipped  to 
have  greater  access  to  information  and  published  works.  Blind  or  partially  sighted 
readers  can  use  technology  assisted  reading  tools  such  as  speech  synthesizers 
andstand  alone  reading  machines,  refresh  able  braille  displays,  enlarged  screen  dis- 
plays, braille  embossers  and  braille  printers  for  creating  braille  and  print  on  the 
same  page,  and  portable  electronic  note  takers. 

During  the  past  few  years,  national  organizations  serving  blind  and  visually 
handicapped  readers,  including  Recording  for  the  Blind  (RFb)  and  the  American 
Printing  House  for  the  Blind  (APH),  have  been  negotiating  with  publishers  to  secure 


■Another  section  of  the  Copyright  Act  exempts  certain  non-profit  performances  of  nondramatic 
literary  works  'lay  or  in  the  course  of  a  transmission  specifically  designed  for  and  primarily  di- 
rected to  blind  or  other  handicapped  persons  who  are  unable  to  read  normal  printed  material 
as  a  result  of  their  handicap."  17  U.S.C.  §  110(8). 
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nonexclusive  blanket  licenses  for  reproduction  of  new  publications  in  various  alter- 
nate formats,  particularly  for  textbooks  adopted  by  state  education  departments. 
The  formats  under  consideration  include  braille,  recorded  and  electronic  formats  (to 
be  used  in  braille  printing  and  for  use  with  personal  computers),  together  with 
equipment  for  refresh  able  braille,  paper  braille,  screen  character  enlargement  and 
syntnetic  speech. 

Additional  responsibilities  have  recently  been  imposed  on  school  textbook  publish- 
ers by  newly  enacted  state  braille  bills.  Approximately  thirty  states  have  adopted 
various  versions  of  these  bills,  which  require  publishers  to  provide  electronic  ver- 
sions of  adopted  textbooks  in  disk  form  to  state  education  departments  in  order  to 
msjce  these  materials  available  in  a  computer-accessible  format  capable  of  braille  re- 
production. These  state  laws  place  considerable  burdens  on  publishers  because  of 
the  lack  of  standardized  criteria. 

2.  Issues  to  be  Addressed. — The  Copyright  Office  perceives  several  problems  in  the 
proposed  new  Section  108A.  They  involve:  a  lack  of  clarity  of  coverage  for  works  in 
digital  format;  the  definition  of  the  audience  to  be  served  as  the  "visually  impaired"; 
the  one-year  waiting  period;  the  inclusion  of  large  type  books;  and  the  choice  of  the 
term  "non-profit  organization"  to  identify  the  recipients  of  the  exemption. 

a.  Digitized  Format.  The  proposed  amendment  does  not  clearly  grant  access  to 
digitized  versions  of  works  as  needed  by  blind  and  visually  handicapped  readers. 
While  the  wording  "other  editions  of  previously  published  literary  works  in  forms 
intended  to  be  perceived  by  the  visually  impaired"  may  be  interpreted  to  include 
versions  of  works  that  are  distributed  in  an  electronic  digital  form  accessible 
through  adaptive  equipment,  as  well  as  in  other  forms  not  yet  developed,  the  lan- 
guage is  ambiguous.  In  order  to  avoid  excluding  this  audience  from  the  benefits  of 
computer-assisted  technology,  it  would  be  helpful  to  provide  clarification  in  either 
the  statutory  language  or  the  legislative  history. 

At  the  same  time,  any  statutory  language  added  to  the  Copyright  Act  to  provide 
digitized  versions  of  published  works  for  eligible  users  must  be  circumscribed  appro- 
priately to  ensure  that  publishers'  legitimate  interests  are  protected.  In  particular, 
digitized  versions  made  accessible  under  this  provision  must  not  be  able  to  be 
retransmitted  to  noneligible  users  so  as  to  impact  on  existing  markets.  Representa- 
tives of  blind  and  visually  handicapped  readers  should  work  together  with  publish- 
ers to  draft  language  that  establishes  a  satisfactory  balance  between  access  and  pro- 
tection. 

We  also  note  that  it  may  be  advantageous  to  create  a  uniform  national  system 
for  deposits  in  a  digital  repository  for  such  electronic  text  versions  for  use  by  blind 
and  visually  handicapped  users.  Publishers  have  discussed  creation  of  such  a  reposi- 
tory with  representatives  of  the  blind  community,  which  could  also  entail  creation 
of  a  national  centralized  database  listing  all  such  digitized  works. 

b.  'Visually  Impaired."  There  is  a  definitional  problem  caused  by  the  statutory 
language  labeling  the  targeted  audience  as  "visually  impaired."  Other  federal  laws 
providing  access  to  works  for  this  audience,  as  well  as  section  710  of  the  Copyright 
Act,  utilize  a  different  term,  "blind  and  physically  handicapped,"  to  define  the  class 
eligible  for  benefits.  These  laws  include  the  Pratt-Smoot  Act,  as  amended,  and  other 
statutes  authorizing  services  provided  by  the  National  Library  Service  for  the  Blind 
and  Physically  Handicapped  (NLS/BPH)  of  the  Library  of  Congress  since  1931.  See 
2  U.S.C.  §  135a,  as  amended  by  P.L.  89-522,  Jul.  30,  1966,  80  Stat.  330. 

Through  the  National  Library  Service,  there  is  already  in  place  an  extensive  na- 
tionwide system  for  certification  of  eligible  readers  by  competent  authority,  adminis- 
tered through  a  network  of  state  and  local  libraries  and  other  agencies.  Service  is 
provided  only  to  those  "Tslind  and  physically  handicapped"  readers  who  have  been 
certified  under  federal  regulations  administered  by  NLS  as  "unable  to  read  standard 
printed  materials"  by  reason  of  visual  or  physical  limitation.  This  more  specific  class 
of  eligible  readers  achieves  the  goals  of  the  proposed  legislation  in  a  better  directed 
way.  Those  organizations  currently  producing  reading  materials  and  library  services 
for  blind  individuals  also  serve  physically  handicapped  persons  unable  to  use  stand- 
ard print,  with  approximately  10%  of  NLS/PBH  Library  of  Congress  eligible  readers 
falling  into  the  latter  category. 

In  order  to  take  advantage  of  existing  administrative  structures  and  interpreta- 
tions, and  to  avoid  any  confusion  with  overlapping  services,  the  Copyright  Office 
urges  that  any  changes  enacted  in  the  copyright  law  to  benefit  the  same  community 
of  readers  reflect  the  same  definitional  terms  and  criteria  as  the  NLS  program, 
rather  than  establishing  a  separate  class  of  eligible  users. 

c.  One-year  Waiting  Period.  The  bills  would  grant  the  exemption  only  after  a  wait- 
ing period  of  one  year  following  first  publication  of  the  work.  This  waiting  period 
significantly  reduces  the  value  of  the  exemption.  Blind  and  physically  handicapped 
readers  have  a  legitimate  need  for  prompt  and  timely  access  as  soon  as  possible 
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after  works  become  available  to  the  general  reading  public,  and  interest  is  likely  to 
have  declined  substantially  by  a  year  later.  For  many  works,  access  would  be  pro- 
vided too  late  to  be  of  real  benefit  to  eligible  readers.  Textbook  materials  in  particu- 
lar are  commonly  out  of  date  within  one  to  two  years,  superseded  by  new  editions. 
In  fact,  the  actual  time  elapsed  will  be  considerably  longer:  the  one-year  waiting  pe- 
riod to  ensure  that  the  publisher  wiU  not  enter  the  market,  plus  the  six  to  twelve 
month  production  period  that  may  be  required  to  produce  the  work  in  special  for- 
mat. To  insure  a  more  timely  release  of  the  work  in  alternative  format,  NLS  and 
other  agencies  producing  reading  materials  for  eligible  blind  and  physically  handi- 
capped readers  may  be  lorced  to  forego  the  benefits  of  new  section  108A,  and  to  con- 
tinue their  present  costly  and  time-consuming  policy  of  requesting  permissions  from 
copyright  holders. 

Moreover,  for  most  of  the  formats  covered  by  the  exemption,  eliminating  the  one 
year  waiting  period  should  not  cause  significant  harm  to  copyright  owners.  Given 
the  economics  of  the  blind  and  physically  handicapped  community  (according  to 
some  estimates,  80%  of  this  community  is  unemployed  and  not  current  users  of  com- 
mercially available  copjTnghted  works),  copyrignt  owners  do  not  now  produce  edi- 
tions for  use  by  blind  and  physically  handicapped  readers;  the  market  is  occupied 
by  non-profit  agencies. 

In  particular,  there  is  no  viable  commercial  market  for  braille  books  in  the  United 
States,  and  production  of  virtually  all  such  publications  is  subsidized  by  the  U.S. 
government. 

As  to  audio  books,  although  there  is  a  large  and  growing  sector  of  publishers  pro- 
ducing and  distributing  audio  books  for  the  commercial  marketplace,  few,  if  any,  of 
those  commercially  produced  audio  books  would  meet  the  national  standards  re- 
quired for  reproduction  and  distribution  to  the  eligible  readers  of  NLS/BPH.^  More- 
over, audio  books  recorded  by  NLS  and  other  organizations  serving  blind  and  phys- 
ically handicapped  readers  are  now  recorded  at  speeds  slower  than  commercial  re- 
cording speeds,  requiring  the  use  of  special  playback  equipment  available  only  to 
certified  eligible  readers.  The  works  included  in  the  special  recorded  versions  are 
therefore  not  accessible  to  the  general  public,  ruling  out  any  competition  with  com- 
mercially recorded  versions  made  available  simultaneously  hy  publishers.  The  year 
long  delay  therefore  seems  unnecessary  for  these  formats. 

a.  Large  Type  Books.  On  the  other  hand,  there  is  a  large  and  growing  conmiercial 
market  for  books  published  in  large  print  format  for  a  general  readership,  available 
through  traditional  publication  distribution  channels  and  widely  purchased  by  pub- 
lic libraries.  And  virtually  none  of  the  major  government  and  non-profit  producers 
of  alternative  versions  for  blind  and  physically  handicapped  readers  prepare  mate- 
rials in  large  print.  For  these  reasons,  the  Copyright  Office  recommends  excluding 
large  type  tooks  from  the  exemption. 

e.  "Non-profit  Organization."  Vroposed  section  108A  makes  the  exemption  from  li- 
ability available  to  "non-profit  organizations"  only.  This  term  may  be  both  too  broad 
and  too  narrow.  It  might  be  preferable  to  limit  the  non-profit  organizations  covered 
by  the  exemption  to  those  that  specifically  provide  reading  and  library  services  to 
blind  and  physically  handicapped  readers.  On  the  other  side,  more  than  95%  of  the 
reading  materials  produced  for  blind  and  physically  handicapped  readers  in  the 
Unitea  States  is  issued  by  federal,  state  and  local  governmental  units.  We  therefore 
recommend  ensuring  that  appropriate  government  agencies  are  covered,  either  ex- 
plicitly in  statutory  language  or  by  a  clarifying  statement  in  the  legislative  history. 

D.  New  Chapter  12:  Copyright  Protections  Systems  and  Copyright  Manage- 
ment Information 

1.  Circumvention  of  Copyright  Protection  Systems. — ^The  bills  propose  a  new  sec- 
tion 1201,  which  reads: 

No  person  shall  import,  manufacture  or  distribute  any  device,  product,  or 
component  incorporated  into  a  device  or  product,  or  offer  or  perform  any 
service,  the  primary  purpose  or  effect  of  which  is  to  avoid,  bypass,  remove, 
de«u;tivate,  or  otherwise  circumvent,  without  the  authority  of  the  copyright 
owner  or  the  law,  any  process,  treatment,  mechanism,  or  system  which  pre- 


'Audio  books  produced  for  the  commercial  marketplace  are  generally  not  suitable  for  use  by 
blind  and  physically  handicapped  readers.  Commercially  produced  audio  books  are  often  either 
condensations  or  dramatizations  with  sound  efTects,  rather  than  raithful  complete  narrations  of 
the  printed  originals.  Furthermore,  books  narrated  for  the  general  audio  book  market  lack  the 
detailed  verbal  descriptions  of  all  pagination  and  graphical  materials,  including  tables,  charts, 
illustrations  and  diagrams,  which  need  to  be  described  and  represented  in  narrative  form  for 
the  blind  and  phyBically  handicapped. 
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vents  or  inhibits  the  violation  of  any  of  the  exclusive  rights  of  the  copyright 
owner  under  section  106. 

The  Copyright  Office  supports  the  concept  of  outlawing  devices  or  services  the  de- 
feat copyright  protection  systems.  One  of  tne  most  serious  challenges  to  effective  en- 
forcement of  copyright  in  the  digital  environment  is  the  ease,  speed  and  accuracy 
of  copying  at  multiple,  anonymous  locations.  In  order  to  meet  this  challenge,  copy- 
right owners  must  rely  on  technology  to  protect  their  works  against  widespread  in- 
fnngement.  But  every  technological  device  that  can  be  devised  for  this  purpose  can 
in  turn  be  defeated  by  someone  else's  ingenuity.  Meaningful  protection  lor  copy- 
righted works  must  therefore  proceed  on  two  fronts:  the  property  rights  themselves, 
supplemented  by  legal  assurances  that  those  rights  can  oe  technologically  safe- 
guarded.' 

We  do,  however,  have  some  concern  about  the  breadth  of  the  language  of  section 
1202  as  drafted.  First  is  the  reference  to  the  forbidden  device's  "primary  purpose." 
"Purpose"  is  often  difficult  to  prove,  and  which  of  several  potential  purposes  is  "pri- 
mary may  not  be  evident.  Second  is  the  alternative  stanaard,  "or  [primary]  effect." 
It  is  possible  that  a  device  intended  for  entirely  legitimate  purposes  may  be  put  to 
use  primarily  to  defeat  copyright  protection  technology,  or  that  some  unrelated  func- 
tion of  a  device  might  unintentionally  interfere  with  such  technology.  This  latter 
danger  is  exacerbated  by  the  fact  that  the  technology  protected  is  not  only  that 
which  "prevents"  infringement  but  also  that  which  "inhioits"  it.  As  a  result,  even 
a  process  which  is  not  intended  to  prevent  infringement  but  happens  incidentally 
to  make  infringement  more  diflicult  to  accomplish  cannot  be  interfered  with.  Al- 
though the  legislation  includes  an  "innocent  violation"  defense  allowing  the  court  to 
reduce  or  remit  damages,  it  would  be  preferable  to  define  the  offense  so  as  not  to 
potentially  sweep  within  its  scope  legitimate  business  behavior. 

Another  question  raised  by  tne  provision  is  who  has  standing  to  sue  for  a  viola- 
tion. In  section  1203(a),  the  statute  specifies  that  "any  person  iniured"  may  bring 
a  civil  action.  Clearly  this  language  could  include  others  besides  the  copyright 
owner.  Even  if  the  language  were  read  restrictively  to  cover  only  copyright  owners, 
the  result  could  be  a  multiplicity  of  suits,  where  different  rights  in  a  work  are 
owned  by  different  parties  or  where  the  same  device  can  be  used  to  defeat  copyright 
protection  systems  used  in  connection  with  an  infinite  number  of  copyrighted  works. 

Some  have  criticized  this  provision  on  the  ground  that  it  prohibits  devices  that 
make  it  possible  for  users  to  engage  in  lawful  copying  for  legitimate  purposes.  They 
point  out  that  a  copy  protection  system  may  sometimes  be  circumvented  in  order 
to  engage  in  an  unautnorized  exercise  of  rights  that  qualifies  as  fair  use,  such  as 
decompilation  in  appropriate  circumstances,  or  to  gain  access  to  material  in  the  pub- 
lic domain.  We  understand  these  concerns,  but  do  not  believe  that  they  undermine 
the  justification  for  section  1201.  It  has  always  been  a  fundamental  principle  of 
copyright  law  that  the  copyright  owner  has  no  obligation  to  make  his  work  available 
to  the  public.  See  Harper  &  Row  Publishers,  Inc.  v.  Nation  Enterprises,  471  U.S. 
539  (1985).  He  may  choose  to  keep  it  locked  in  his  office,  or  to  provide  access  only 
upon  certain  terms.  Regardless  of  this  choice,  the  law  can  make  it  illegal  to  break 
into  his  office,  even  if  the  ultimate  object  is  to  make  a  fair  use  of  the  work.^ 


'Current  law  does  establish  some  liability  for  the  sale  of  devices  that  are  used  by  others  to 
infringe  copyrights,  under  the  doctrine  of  contributory  infringement.  The  standards  developed 
by  the  courts  are  quite  liberal  from  the  manufacturer's  point  of  view,  allowing  the  freedom  to 
manufacture  and  sell  any  device  that  "is  widely  used  for  legitimate,  unobjectionable  purposes 
.  .  .  [and  is]  capable  of  substantial  non  infringing  uses."  Sony  Corp.  v.  Universal  City  Studios, 
Inc.,  464  U.S.  417,  442  (1984).  Very  few  devices  will  be  so  narrow  in  potential  application  that 
their  sale  will  support  a  finding  of  contributory  infringement.  Compare  Vault  Corp.  v.  Quaid 
Software  Ltd.,  847  F.2d  255  (5th  Cir.  1988)  (no  liability  where  copy  protection  defeating  program 
could  be  used  to  enable  purchaser  to  make  lawful  archival  copies  as  well  as  infringing  copies), 
with  Sega  Enterprises  Ltd.  v.  MAPHIA,  857  F.  Supp.  679  (N.D.  Cal.  1994)  (preliminary  injunc- 
tion issued  against  vendor  of  special  copiers,  the  "only  substantial  use"  of  which  was  to  copy 
copyrighted  video  games). 

Conceivably  the  sale  of  a  copyright  protection  defeating  device  might  qualify  as  "induc[ing], 
caus[ing]  or  materially  contribut[ing]  to  the  infringing  conduct  of  another."  Gershwin  Publishing 
Corp.  v.  Columbia  Artists  Management,  Inc.,  443  F.2d  1159,  1162  (2d  Cir.  1971).  Because  this 
interpretation  of  contributory  infringement  may  reach  beyond  current  law,  and  because  of  the 
restrictive  application  of  the  doctrine  in  the  context  of  equipment  manufacture  and  sale,  this 
body  of  law  does  not  satisfactorily  address  the  problem  of  copyright  protection  defeating  devices. 

^Section  1201  does  include  language  intended  to  provide  leeway  for  devices  that  make  p>06- 
sible  such  legally  privileged  copying.  The  phrase  "without  the  authority  of  the  copyright  owner 
or  the  law,"  as  explained  in  the  White  Paper,  is  meant  to  indicate  that  there  is  no  liability  if 
the  law  authorizes  the  ultimate  object  of  the  circumvention.  In  other  words,  if  the  primary  object 
is  permissible  copying,  either  because  of  the  operation  of  an  exception  to  the  copyright  owner's 

Continued 
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To  some  extent,  these  issues  may  be  addressed  through  proper  interpretations  of 
the  statute,  guided  by  legislative  history.  Nevertheless,  there  is  some  risk  that  the 
uncertainties  involved  in  the  provision  as  drafted  mav  chill  developing  markets.  We 
therefore  recommend  that  the  language  be  narrowed  in  order  to  provide  more  cer- 
tainty. A  broad  range  of  industries  and  user  groups  may  be  affected,  and  we  urge 
that  they  work  together  to  develop  specific  language  that  will  avoid  the  pitfalls 
while  accomplishing  the  legislation's  goal.  If  the  coverage  can  be  properly  calibrated, 
section  1201  should  be  a  major  step  toward  achieving  a  fully  functional  Nil. 

2.  Integrity  of  Copyright  Management  Information. — The  Copyright  Office  believes 
that  the  easy  availability  of  information  about  the  authorship,  ownership  and  licens- 
ing terms  of  woriis  will  also  be  critical  to  the  success  of  the  NIL  Such  information 
will  make  it  possible  for  the  public  to  gain  access  to  and  enjoy  works  while  respect- 
ing the  rights  of  authors  and  other  owners.  If  obtaining  such  information  is  difficult, 
people  are  more  likely  to  forego  the  Nil's  benefits  or  resort  to  unauthorized  uses. 
For  these  reasons,  the  Office  is  developing  an  electronic  registration  and  recordation 
system  with  a  rights  management  component  that  will  allow  such  information  to 
be  collected  and  msseminated  electronically  . 

We  agree  with  the  Working  Group  that  legal  protection  for  such  information  is 
necessary  in  order  to  ensure  its  accuracy.  It  is  in  everyone's  interest,  both  owners 
and  users  of  copyrighted  material,  to  be  able  to  rely  on  the  information  provided 
to  facilitate  identification  and  licensing.  The  proposed  new  section  1202  represents 
a  reasonable  approach  to  this  goal:  it  does  not  mandate  the  provision  of  any  particu- 
lar item  of  information,  but  guarantees  the  integrity  of  whatever  items  are  in  fact 
provided. 

The  Copyright  Act  already  contains  a  provision  forbidding  the  alteration  or  provi- 
sion of  false  information  about  a  copyrighted  work.  This  protection,  however,  is  lim- 
ited in  scope,  applying  only  to  notices  oi  copyright  and  to  statements  made  in  appli- 
cations for  registration.  Accordingly,  under  current  law,  other  types  of  information 
about  a  copyrighted  work  could  be  modified  or  deleted  without  liability.  The  pro- 
posed legislation  would  remedy  this  state  of  affairs. 

We  nevertheless  have  a  few  questions  about  section  1202,  primarily  relating  to 
its  interaction  with  provisions  of  existing  law.  First,  the  prohibited  acts  overlap  with 
the  criminal  offenses  set  forth  in  section  506  of  the  Copyright  Act,  which  share  the 
same  general  goal  of  protecting  the  integrity  of  copyright  iniormation.  Section  506(c) 
makes  it  unlawful  for  any  person  to,  "with  fraudulent  intent,  place[j  on  any  article 
a  notice  of  copyright  or  words  of  the  same  purport  that  such  person  knows  to  be 
false,"  or  to  publicly  distribute  or  import  for  distribution,  with  fraudulent  intent, 
"any  article  bearing  such  false  notice  or  words."  Section  506(d)  imposes  criminal  li- 
ability on  "[a]ny  person  who,  with  fraudulent  intent,  removes  or  alters  any  notice 
of  copyright  appearing  on  a  copy  of  a  copyrighted  work."  To  some  extent,  these  sec- 
tions would  be  superseded  by  the  broader  prohibitions  of  section  1202.  Section  506 
goes  beyond  section  1202  in  at  least  two  respects:  it  deals  specifically  with  copyright 
notices,  which  include  important  publication  dates;  it  also  applies  to  representations 
made  in  applications  for  registration.  One  possibility  would  oe  to  broaden  the  defini- 
tion of  "copyright  management  information"  in  section  1202  to  cover  notices  and  ap- 
plications, and  to  delete  section  506.  In  addition,  the  remedies  provided  for  violation 
of  section  1202  are  disproportional  with  those  for  violation  of  section  506;  monetary 
penalties  are  considerably  higher,  and  prison  terms  are  possible.  Whatever  policy 
judgments  are  made,  these  provisions  should  be  harmonized. 

It  also  seems  inconsistent  to  provide  criminal  penalties  for  violation  of  the  integ- 
rity of  copyright  management  information  but  not  for  the  circumvention  of  copyright 
protection  systems.  If  anything,  it  is  the  latter  that  appears  to  pose  a  greater  poten- 
tial threat  to  the  economic  interests  of  copyri^t  owners. 

Finally,  we  question  whether  the  coverage  of  this  provision  is  somewhat  over 
broad.  Given  the  potential  for  substantial  liability,  and  even  felony  criminal  pen- 
alties, perhaps  some  exceptions  should  be  provided.  De  minim  is  alteration,  for  ex- 
ample, or  clarification  or  supplementation  of  the  information  provided  by  the  copy- 
right owner,  arguably  should  not  give  rise  to  damages.  Similarly,  in  a  dispute  over 
authorship  or  ownership,  such  as  often  occurs  in  the  context  of  joint  works  or  works 
made  for  hire,  it  may  be  inappropriate  to  impose  liability  when  someone  acting  in 
the  good  faith  behef  that  she  nas  a  valid  legal  claim  alters  copyright  management 
information  by  adding  or  substituting  her  own  name  as  author  or  owner. 


rights  or  because  the  work  is  not  protected  by  copyright,  the  sale  of  the  device  would  also  be 
lawful.  We  have  some  doubt  as  to  whether  this  language  achieves  the  objective,  since  as  drafted, 
it  ap(>ear8  to  refer  to  the  law  authorizing  the  circumvention  itself,  rather  than  the  exercise  of 
copyright  rights.  In  any  event,  for  the  reasons  given  above,  we  do  not  believe  such  an  exception 
is  necessary. 
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CONCLUSION 

The  proposed  amendments  are  a  positive  step  in  equipping  the  Copyright  Act  to 
deal  with  current  digital  technology.  The  Copyright  Ofiice  supports  each  oT  the  bills' 
provisions,  with  the  caveats  discussed  above.  We  look  forward  to  working  with  you 
to  resolve  the  issues  that  have  been  raised,  in  order  to  move  forward  expeditiously 
with  this  important  legislation. 

Mr.  Hatch.  Thank  you,  Ms.  Peters. 
Dr.  Ficsor,  we'll  turn  to  you. 

STATEMENT  OF  DR.  MIHALY  FICSOR,  ASSISTANT  DIRECTOR 
GENERAL,  WORLD  INTELLECTUAL  PROPERTY  ORGANIZA- 
TION (WIPO) 

Dr.  Ficsor.  Chairman  Hatch,  Chairman  Moorhead,  members  of 
the  committee  and  subcommittee,  it's  truly  a  great  privilege  to  ap- 
pear before  you  and  testify  on  the  two  bills,  and  I  thank  you  for 
the  invitation  on  behalf  of  my  organization  and  my  own  behalf. 

Mr.  Hatch.  It's  an  honor  to  have  you  here  as  well. 

Dr.  Ficsor.  We  believe  that  if  these  bills  are  adopted  and  signed 
in  law,  they  will  produce  something  of  historical  importance  in  the 
development  of  intellectual  property  law  in  this  country  and  also 
at  the  international  level.  In  this  country,  they  will  provide  an  ap- 
propriate, well-balanced,  and  efficient  protection  for  copyright  in 
respect  to  digital  systems.  And  at  the  international  level,  the  new 
law  will  certainly  accelerate  and  facilitate  the  norm-setting  activi- 
ties under  way  in  my  organization  the  international  aspect,  I  think, 
is  veiy  important  because  Nil  will  function  as  a  inseparable  part 
of  Gil  and  in  the  cyberspace  of  the  international  digital  networks, 
there  will  be  no  borders.  Therefore,  it  is  not  sufficient  to  offer  an 
appropriate  protection  within  the  borders  of  one  single  country. 

In  my  written  statement,  I  deal  with  three  aspects  of  the  pro- 
posed legislation  which  are,  at  the  same  time,  the  three  key  issues 
on  the  "digital  agenda"  of  the  committees  dealing  with  norm-set- 
ting in  the  field  of  copyright  in  my  organization;  namely,  digital 
transmissions,  technological  means  of  protection,  and  copyright 
management  information. 

As  we  can  see,  the  two  bills  offer  a  very  much  simple,  brilliantly 
simple,  and  elegant  solution  to  the  questions  raised  by  digital 
transmissions  in  information  networks.  It  simply  clarifies  that, 
under  the  Copyright  Act  of  the  United  States,  the  right  of  distribu- 
tion to  the  public  is  applicable  also  for  transmission.  As  it  is  stated 
this  is  a  mere  clarification  since,  through  digital  transmission,  cop- 
ies are  made  available  to  the  public. 

The  White  Paper  proves  in  a  very  persuasive  manner  that  this 
view  is  correct.  I  have  to  add  that  this  is  also  the  position  of  WIPO, 
my  organization.  We  have  represented  this  position  consistently  in 
the  last  8  to  10  years  and  I  quote  in  my  written  statement  from 
our  document  prepared  in  1987,  where  we  express  the  same  views. 
We  express  the  views  that  while  in  the  case  of  traditional  reproduc- 
tion, distribution  took  place  after  reproduction,  in  the  case  of  digi- 
tal transmissions,  reproduction  takes  place  through  reproduction  in 
the  form  of  making  available  copies  in  digital  networks.  So,  we 
fully  support  the  solution  chosen  in  the  Nil  bills,  and  we  think  that 
this  is  the  best  possible  solution  in  the  framework  of  the  U.S.  Copy- 
right Act. 
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We  think  that  both  the  right  of  reproduction  and  the  right  of  dis- 
tribution should  be  applied,  with  appropriate  exceptions,  of  course. 
But,  the  application  of  the  right  of  reproduction,  which  is  the  most 
basic  right,  the  most  fundamental  right,  the  oldest  right,  and  the 
most  generally  recognized  ri^ht  all  over  the  world,  is  not  sufficient 
in  itself,  because  in  these  digital  networks  reproduction  is  taking 
place  in  a  number  of  places — private  homes  and  offices — is  very  di^ 
ficult  to  monitor  and  control,  and,  therefore,  we  should  pay  atten- 
tion also  to  the  distribution  side  of  the  same  complex  act. 

I  also  agree  with  the  analysis  of  the  White  Paper  that,  even  if 
the  right  of  reproduction  and  the  right  of  distribution  should  be  ap- 
plied, and  may  be  applied  in  a  very  broad  field,  if  public  perform- 
ance and  public  display  take  place  at  the  same  time,  then  there  is 
no  reason  for  to  apply  the  relevant  rights. 

.  I  also  agree  with  the  proposed  provision  which  excludes  the  ap- 
plication of  the  first-sale  doctrine  and  exhaustion  theory  in  the  case 
of  digital  transmission.  A  double-faced  act  is  taking  place — not  only 
distribution,  but  also  reproduction — and  in  the  case  of  reproduc- 
tion, of  course,  the  application  of  the  first-sale  doctrine  may  not 
emerge.  If  the  proposed  provisions  are  adopted  here,  they  certainly 
will  facilitate  the  working  out  of  corresponding  provisions  at  an 
international  level. 

In  my  written  statement,  I  point  out  that  there  are  certain  dif- 
ficulties there.  Various  options  should  be  considered  because,  al- 
though this  solution  is  excellent  in  the  case  of  the  U.S.  Copyright 
Act,  it  may  not  be  applied  in  the  same  elegant  and  simple  way  in 
other  countries  where  the  legislation  is  different,  where  different 
rights  are  applied,  and  consequently,  different  interests  are  in- 
volved. But,  I  am  very  much  optimistic  that  at  the  international 
level  we  will  be  able  to  work  out  also  an  appropriate  solution  which 
guarantees  exclusive  rights  in  this  case  with  appropriate  excep- 
tions. 

As  far  as  technological  means  of  protection  and  copyright  man- 
agement information  are  concerned,  I  shall  deal  with  them  jointly. 
We  believe  that  the  proposed  provisions  are  indispensable  and  well- 
drafted.  Indispensable  because  in  the  case  of  transmissions  in  digi- 
tal networks,  where  there  are  obvious  problems  concerning  the 
monitoring  and  controlling  the  various  uses,  it  is  not  sufficient  just 
to  provide  certain  intellectual  property  rights.  Intellectual  property 
rights  may  not  be  appropriately  exercised  and  managed  without 
the  support  of  technological  means  and  without  the  application  of 
copyright  management  information. 

We  believe  that  the  draft  legislation  has  chosen  an  appropriate 
approach  because  it  proposes  what  is  indispensable  and  it  only  pro- 
poses what  is  indispensable.  By  this,  I  mean  that  it  doesn't  wish 
to  intervene  into  the  working  out  and  the  operation  of  these  means, 
of  this  information,  which  we  believe  should  be  left  entirely  to  the 
interested  parties. 

We  think  that  the  provisions  in  those  respects  are  well-drafted. 
In  the  case  of  technical  means,  they  avoid  the  danger  of  overprotec- 
tion,  which  has  been  discussed  at  various  WIPO  meetings,  also. 
That  is,  the  danger  of  guaranteeing  protection  through  techno- 
logical means  for  the  use  of  works  in  respect  of  certain  acts  where 
the  international  conventions,  and  national  laws  allow  free  use. 
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The  term  "without  the  authority  of  the  copyright  owner  or  the  law" 
and  the  term  "which  prevents  or  inhibits  the  violation  of  any  of  the 
exclusive  rights"  seem  to  contain  sufficient  guarantees  in  this  re- 
spect. 

As  far  as  right  management  information  is  concerned,  we  think 
that  the  proposed  provision  is  well-drafted  because  it  only  covers 
those  acts  in  respect  to  which  owners  of  copyright  truly  require  the 
assistance  of  the  law,  and  it  doesn't  establish  any  unnecessary  or 
unreasonable  burden  for  the  users  and  the  general  public. 

We  believe  that,  if  these  provisions  are  adopted,  they  may  serve 
as  a  basis  for  corresponding  provisions  at  the  international  level, 
and  we  think  that,  on  the  basis  of  these  provisions,  we  may  achieve 
the  same  at  the  international  level  in  this  respect  and  in  the  other 
respects  of  the  purposed  legislation,  what  these  bills  are  to  achieve 
in  this  country;  that  is,  the  adoption  of  appropriate  rules  for  the 
operation  of  the  expanding  international  system  of  digital  networks 
and  a  well-balanced  legislation  for  the  benefit  of  the  owner's  rights, 
for  the  entertainment  and  information  industries,  for  the  general 
interest  sector,  and  also  for  the  members  of  the  public. 

Thank  you. 

[The  prepared  statement  of  Dr.  Ficsor  follows:] 

Prepared  Statement  of  Dr.  Mihaly  Ficsor,  AssisTA>fT  Director  General, 
World  Intellectual  Property  Organization  (WIPO) 

I.  introduction 

Messrs.  Chairmen  and  Members  of  the  House  Subcommittee  and  the  Senate  Com- 
mittee, it  is  a  great  privilege  and  honor  to  appear  before  you  to  testify  on  the  two 
Nil  Bills,  H.R.  2441:  "Nil  Copyright  Protection  Act  of  1995"  and  S.  1284:  "National 
Information  Infrastructure  Copyright  Protection  Act."  I  thank  you  for  this  invitation 
both  on  behalf  of  Dr.  Arpad  Bogsch,  Director  General  of  WIPO  and  on  my  own  be- 
half. 

Sometimes  the  phrases  like  "it  is  a  privilege  and  honor"  at  the  beginning  of 
speeches  and  addresses  are  nothing  more  than  routine  expressions  of  politeness. 
Triis  time,  however,  this  is  not  the  case;  I  deeply  mean  these  words. 

Those  who  have  created  and  submitted  the  two  bills,  as  well  as  those  who  pro- 
mote and  facilitate  the  adoption  of  this  draft  legislation,  as  quickly  as  possible,  are 
{)roducing  something  which  is  of  historical  importance  in  the  development  of  intel- 
ectual  property  law. 

It  is  through  this  legislation  that  the  digital  highways— even  if  they  may  not  be 
called  true  superhighways  yet — may  be  opened  for  real,  full-fledged  traffic,  with  ap- 
propriate rules  guaranteeing  reasonable  security  and  sufficiently  smooth  operation. 

Being  able  to  contribute  to  this  important  enterprise,  even  in  a  modest  role  of  pre- 
senting testimony,  is  an  honor  for  anybody  who  deals  with  this  branch  of  law. 

The  two  bills  embody  the  right  approach  to  address  the  challenges  of  digital  tech- 
nology, duly  following  the  analysis  and  advice  offered  by  the  excellent  report  on  "In- 
tellectual Property  and  the  National  Information  Infrastructure"  (the  "White 
Paper^')  prepared  by  the  Working  Group  chaired  by  Mr.  Bruce  A.  Lehman,  Assistant 
Secretary  of  Commerce  and  Commissioner  of  Patents  and  Trademarks. 

The  bills  embody  the  right  approach  because  they  only  cover  those  issues  which 
truly  require  being  addressed  now,  and  because  they  only  propose  those  amend- 
ments which  are  indispensable. 

Furthermore,  it  seems  that  the  Nil  bills  not  only  address  the  right  questions  at 
the  right  time  but  they  also  give  the  right  responses. 

The  quick  and  unified  action  of  the  House  of  Representatives  and  the  Senate  and 
the  apparent  bipartisan  support  for  the  bills — which  reflect  the  wisdom,  statesman- 
ship and  responsibility  of  the  leaders  and  members  of  these  bodies  in  the  face  of 
the  important  issues  involved — are  very  promising. 

And  very  promising  not  only  from  the  viewpoint  of  the  chance  to  introduce  an  in- 
ventive and  efficient  new  legislation  in  this  country,  but  also  from  the  viewpoint  of 
the  current  norm  setting  activities  under  the  aegis  of  the  World  Intellectual  Prop- 
erty Organization  (WIPO)  by  two  Conunittees  dealing  with  the  preparation  of  a  pro- 
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tocol  to  the  Berne  Convention,  the  basic  copyright  convention  administered  by 
WIPO  (hereinafter  referred  to  as  "the  Berne  Protocol"),  and  a  new  international  in- 
strument for  the  protection  of  the  rights  of  performers  and  producers  of  phonograms 
(hereinafter  referred  to  as  "the  New  Instrument").  In  that  preparatory  woric — which 
is  now  in  a  crucial  and  decisive  stage — the  issues  of  digital  technology,  and  the  re- 
lated information  infrastructure,  are  the  focus  of  attention. 

The  international  dimension  deserves  due  attention  since  the  need  for  norm-set- 
ting seems  evident  also  at  world  level  if  we  consider  that  what  is  called  the  National 
Information  Infrastructure  (Nil)  will  actually  be  established  and  operated  as  an  in- 
separable part  of  the  Global  Information  Infrastructure  (Gil).  In  the  "cyberspace" 
of  the  Gil,  there  are  no  borders,  and,  therefore,  it  is  not  sufficient  to  provide  for 
an  appropriate  protection  within  the  territory  of  a  given  country.  So  that  the  cre- 
ations of  the  human  mind  and  the  productions  of  the  entertainment  and  information 
industries  may  be  duly  protected,  a  high  level,  harmond  copyright  protection  system 
is  needed  all  over  the  world. 

In  my  testimony,  I  shall  concentrate  on  three  important  aspects  of  the  draft  legis- 
lation included  in  the  two  Nil  bills,  aspects  which  correspond  to  the  three  issues 
of  the  so-called  "digital  agenda"  of  the  above-mentioned  WEPO  Committees  dealing 
with  the  Berne  Protocol  and  the  "New  Instrument,"  the  settlement  of  which  seems 
to  be  indispensable  for  the  success  of  the  preparatory  work,  namely:  (i)  digital  trans- 
missions; (ii)  technological  means  of  copyright  protection;  and  (iii)  copyright  manage- 
ment information. 

In  respect  of  each  of  these  issues,  first,  I  shall  make  comments  on  the  draft  provi- 
sions of  the  Nil  bills,  and  then  I  shall  briefly  discuss  what  impact  those  provisions 
may  have  on  the  current  international  norm-setting  activities  and  what  the  chances 
are  for  harmonized  regulation  in  the  relevant  fields. 

II.  DIGITAL  TRANSMISSIONS 

When  I  speak  about  digital  transmissions  here,  of  course,  I  use  this  expression 
in  the  same  sense  as  the  one  in  which  it  is  used  in  the  two  bills  and  in  the  "White 
Paper,"  that  is,  to  mean  transmissions  (or  "delivery")  of  works  in  computer  net- 
works, such  as  the  Internet,  from  one  computer  to  another  (or  to  various  other  com- 
puters). 

The  two  bills  wish  to  make  clear  that  the  right  of  public  distribution  in  the  Copy- 
right Act  applies  to  transmissions  in  such  computer  networks.  With  this  proposed 
clarification.  Section  106(3)  would  provide  for  the  exclusive  right  "to  distribute  cop- 
ies or  phonorecords  of  the  copyrighted  work  to  the  public  by  sale  or  other  transfer 
of  ownership,  or  by  rental,  lease,  or  lending,  or  by  transmission." 

The  objects  of  the  distribution  right  are  supposed  to  be  copies  (or  phonorecords). 
Therefore,  so  that  the  proposed  amendment  may  be  characterized  as  a  mere  clari- 
fication-rather  than  an  extension  of  the  relevant  provision  through  the  application 
of  the  technique  of  legal  fiction  (which  is,  otherwise,  also  a  legitimate  technique  in 
law-making)-— we  should  be  able  to  state  that,  as  a  result  of  digital  transmissions, 
copies  are  distributed. 

The  "White  Paper"  proves  in  a  very  persuasive  manner  that  this  is  the  case;  and 
there  is  no  need  to  repeat  the  arguments  discussed  in  the  Working  Group's  excellent 
report. 

I  shall  rather  quote  from  a  memorandum  prepared  by  the  International  Bureau 
of  WIPO,  in  1987,  for  a  committee  of  governmental  experts,  to  underline  our  full 
agreement  with  the  proposed  legislative  solution,  and  to  indicate  that  what  is  in- 
volved on  our  behalf  is  not  just  the  wish  to  support  the  bills  at  any  price,  but  rather 
a  consistently  represented  position: 

The  model  of  traditional  reproduction  ...  is  that  the  distribution  of 
copies  takes  place  after  reproduction.  In  the  case  of  computer  storage  and 
transmission  to  the  public  for  .  .  .  retrieval  of  .  .  .  works,  the  process 
is  different:  the  distribution  takes  place  during  the  reproduction  of  the  cop- 
ies. While  in  the  case  of  traditional  reproduction  techniques  (such  as  print- 
ing), it  can  be  questioned  whether  the  right  of  distribution  follows  from  the 
right  of  reproduction  (in  certain  countries  the  answer  is  affirmative,  and  it 
seems  to  be  correct),  in  the  case  of  electronic  distribution — or,  as  it  is  fre- 

auently  called,  "electronic  delivery" — where  distribution  is  part  of  the  repro- 
uction  process  [and  it  could  be  equally  said:  where  the  reproduction  is  part 
of  the  distribution  process],  the  recognition  of  a  .  .  .  right  of  distribution 
.  .  .  based  on  the  right  of  reproduction  seems  to  be  inevitable.  (See,  Copy- 
right, (WIPO  review),  February  1988  issue,  p.  77.) 
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One  may,  of  course,  ask  the  question  of  why  we  may  not  be  satisfied  with  the 
appHcation  of  the  right  of  reproauction  if  it  is  true — as  it  seems  to  be  true — that, 
in  the  case  of  digital  transmissions,  the  making  of  copies  (reproduction)  and  dis- 
tribution of  the  same  copies  are  combined  in  the  same  act. 

Under  current  technology,  what  is  actually  transferred  is  not  the  copy  residing  in 
the  server  computer;  to  put  it  in  a  more  general  way,  actually  no  copy  is  transferred. 
What  are  transferred — transmitted — are  electronic  impulses,  as  a  result  of  which, 
in  the  receiving  computer,  a  copy  is  obtained.  This  copy,  this  reproduction,  may  be 
permanent,  or  it  may  be  just  temporary. 

In  this  respect,  the  technical  description  of  digital  transmissions  may  offer  auite 
big  surprises  for  those  laymen  who  use  the  ever  more  user-friendly  "net"  as  a  kind 
of  "black  box":  they  will  learn  that  many  uses  which  they  probably  do  not  perceive 
at  all  as  acts  of  reproduction — such  as  browsing,  viewing  pictures,  watching  audio- 
visual creations  or  listening  to  sound  recordings,  without  any  intention  to  make  and 
keep  any  copy — do  involve  making  at  least  temporary  copies  of  at  least  certain  parts 
of  the  protected  material  (without  which,  none  of  the  above-mentioned,  apparently 
non-copy- related  uses,  would  be  possible). 

It  would  be  in  conflict  with  the  Berne  Convention  to  deny  the  application  of  the 
right  of  reproduction  iust  because  a  reproduction  is  not  in  tangible  form,  or  because 
it  is  only  temporary.  Article  9(1)  of  the  Berne  Convention  makes  it  crystal  clear  that 
"[a]uthors  of  literary  and  artistic  works  protected  by  this  Convention  shall  have  the 
exclusive  ri^t  of  authorizing  the  reproduction  of  these  works,  in  any  manner  or 
form"  (emphasis  added). 

There  is  only  one  criterion,  namely  whether  or  not  there  is  any  fixation  of  the 
work  in  a  computer  memory,  even  for  a  very  short  time,  but  still  for  a  sufficient 
time,  so  that  it  may  serve  as  a  basis  for  the  perception  of  the  signs,  images  and/ 
or  sounds  in  which  the  work  is  expressed,  or  for  a  parallel  or  subsequent  reproduc- 
tion. 

All  this,  however,  does  not  mean  that  it  is  sufficient  to  concentrate  on  the  repro- 
duction side  of  the  double-faced  act  of  distributing  copies  by  delivering  them  through 
transmission  of  electronic  impulses.  The  distribution  aspect  is  at  least  as  much  im- 
portant, and,  from  the  viewpoint  of  legal  policy  considerations,  may  be  even  more 
important,  in  the  context  of  digital  transmissions.  This  is  the  case  because  it  should 
be  taken  into  account  that  reproductions  made  in  an  extremely  great  number  of  pri- 
vate homes  and  offices  all  over  the  world  may  not  be  appropriately  monitored  and 
controlled;  at  the  same  time,  it  seems  much  easier  to  monitor  and  control  the  acts 
of  those  (service  providers  and/or  content  providers)  who  actually  transmit  the 
"copy-making"  electronic  impulses,  that  is,  the  acts  of  distribution  to  the  public. 
And,  in  general,  those  acts  of  distribution  are  also  the  commercially  important  acts. 

It  follows  from  the  dual  nature  of  digital  transmissions  (distributing  copies 
through  making  copies)  that  there  is  no  place  for  the  application  of  the  first  sale 
doctrine,  or  "the  exhaustion  theory";  the  copies  are  made  in  the  receiving  computers, 
and  it  is  not  the  copy  in  the  server  computer  which  is  transferred.  The  Nil  bills 
contain  appropriate  provisions  to  clarify  this. 

Thus,  the  solution  chosen  by  the  two  bills  is  a  fully  justified  solution,  a  wise  solu- 
tion, and,  at  least  in  the  context  of  the  Copyright  Act  of  the  United  States  of  Amer- 
ica, the  best  possible  solution. 

It  should  be  noted,  however,  that,  even  if  the  twin  reproduction-distribution  rights 
may  be  extremely  broadly  applied,  they  are  not  the  only  rights  the  application  of 
which  may  be  justified  for  digital  transmissions.  Certain  acts  may  be  qualified  as 
reproduction,  but  in  a  way  that  the  reproduction  in  a  computer  memory  is  only  inci- 
dental to,  or,  putting  it  another  way,  may  only  be  an  indispensable  intermediair 
step  towards,  another  act — or  another  aspect  of  practically  the  same  act — which 
may  be  more  relevant  as  far  as  the  concrete  use  of  the  work  is  concerned;  for  exam- 
ple, under  the  United  States  Copyright  Act,  public  performance  or  public  display. 

The  "White  Paper"  duly  recognizes  that  the  application  of  the  dual  rights  of  repro- 
duction-distribution does  not  justify  the  denial  of  the  application  of  the  right  of  pub- 
lic performance  or  the  right  of  public  display: 

When  a  copy  of  a  work  is  transmitted  over  wires,  fiber  optics,  satellite 
signals  or  other  modes  in  digital  form  so  that  it  may  be  captured  in  a  user's 
computer,  without  the  capability  of  simultaneous  "rendering"  or  "showing," 
it  has  rather  clearly  not  been  performed.  Thus,  for  example,  a  file  compris- 
ing the  digitized  version  of  a  motion  picture  might  be  transferred  from  a 
copyright  owner  to  an  end  user  via  the  Internet  without  the  public  perform- 
ance right  being  implicated. 

When,  however,  tne  motion  picture  is  "rendered" — by  showing  its  images 
in  sequence — so  that  users  witn  the  requisite  hardware  and  software  mi^t 
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watch  it  with  or  without  copying  the  performance,  then,  under  the  current 
law,  a  "performance"  has  occurred. 

The  "public"  nature  of  a  performance — which  brings  it  within  the  scope 
of  copyright — is  sufficiently  broadly  defined  to  apply  to  multiple  individual 
viewers  who  may  watch  a  work  being  performed  at  a  variety  of  locations 
at  several  different  times.  .  .  .  Therefore,  in  the  context  of  the  Nil,  the 
fact  that  performances  and  displays  may  occur  in  diverse  locations  and  at 
different  times  will  not  exempt  them  from  the  public  performance  or  public 
display  right  {op.  cit.;  pp.  71-72). 

It  goes  without  saying  that,  if  both  distribution  and  public  performance  take 

ftlace,  both  the  distribution  right  and  the  public  performance  right  are  applicable, 
t  is  up  to  contractual  practice  to  take  into  account  the  close  relationship  of  the  two 
acts,  or  of  the  two  aspects  of  the  same  act.  It  is  possible  that  the  owner  of  the  dis- 
tribution right  and  the  owner  of  the  public  performance  right  are  different  persons; 
this  is,  however,  not  an  argument  against  the  parallel  recognition  of  the  two  rights; 
just  the  contrary:  it  is  an  argument  for  such  recognition. 

These  are  my  comments  on  the  draft  legislation  of  the  two  Nil  bills  concerning 
digital  transmissions  in  the  context  of  the  United  States  Copyright  Act.  As  I  have 
stated,  this  legislation  offers  a  perfect  and  workable  solution  in  that  context,  and 
we  may  only  congratulate  those  who  have  worked  it  out. 

Would,  however,  the  same  solution  be  applicable  in — more  or  less — the  same  way 
at  the  international  level?  Unfortunately,  I  cannot  give  an  optimistic  response  to 
this  question.  It  is  certain  that  it  could  not  be  applied  in  the  same  brilliantly  simple 
and  elegant  way  as  it  is  proposed  in  the  Nil  bills,  if  it  could  be  applied  at  all. 

To  start  with,  the  Berne  Convention  does  not  recognize  a  general  right  of  distribu- 
tion; it  only  provides  for  such  a  right  in  respect  of  cinematographic  works  (see  Arti- 
cles 14(i)  and  146is(l)). 

Thus,  if  we  intended  to  use  the  right  of  distribution  at  the  international  level  in 
the  same  way  as  it  is  proposed  to  be  used  under  the  United  States  Copyright  Act, 
as  a  first  step,  the  Berne  Protocol  and  the  "New  Instrument"  now  under  discussion 
in  the  two  WIPO  Committees  should  introduce  a  general  right  of  distribution  to  ex- 
tend to  all  categories  of  works  and  objects  of  neighboring  rights.  There  is  a  good 
chance  that  this  may  happen;  both  Committees  seem  to  support  the  recognition  of 
such  a  right. 

This  is,  however,  not  sufficient  in  and  of  itself  A  second  step  is  also  needed.  The 
right  of  distribution  should  be  construed  in  a  way  that  it  also  extends  to  the  dis- 
tribution of  copies  of  works  and  objects  of  neighboring  rights  by  making  such  copies 
through  transmission  (any  other  appropriate  word  or  expression  synonymous  with 
"transmission"  may  also  be  used)  with  an  appropriate  clarification  that  the  possible 
provision  on  the  e5chaustion  of  the  distribution  right  does  not  cover  this  case. 

It  seems  that  this  second  step  may  not  be  easy  in  the  context  of  the  Berne  Proto- 
col and  the  "New  Instrument."  The  discussions  by  the  two  Committees  on  the  right 
of  distribution  has  indicated  quite  strong  resistance  to  the  extension  of  the  right  of 
distribution  beyond  the  transfer  of  ownership  or  possession  of  tangible  copies. 

The  report  of  the  fourth  session  of  the  Berne  Protocol  Committee  (December  1994) 
reflects  as  follows: 

The  overwhelming  majority  of  the  delegations  that  took  the  floor  on  this 
issue  were  of  the  opinion  that  the  right  of  distribution  should  be  restricted 
to  cover  distribution  of  physical,  tangible  copies  only  .  .  .  (See  WIPO  doc- 
ument BCP/CE/IV/3;  paragraph  50). 

Among  the  delegations  that  opposed  the  extension  of  distribution  rights 
to  cover  immaterial  distribution,  the  majority  indicated  that  they  consid- 
ered the  right  of  communication  to  the  public,  in  conjunction  with  the  right 
of  reproduction,  as  the  relevant  rights  applicable  to  digital  transmission 
and  copying  at  the  receiving  end.  Some  of  these  delegations  indicated  that 
they  were  aware  that  these  rights  might  not  cover  all  situations,  and  they 
indicated  willingness  to  look  at  eliminating  the  existing  gaps  in  this  re- 
spect. (See  same  document;  paragraph  52.) 

The  discussion  at  the  latest,  joint  sessions  of  the  two  Committees  (September 
1995)  on  the  "digital  agenda,"  was  of  a  general,  preliminary  nature,  since  it  had 
been  found  desirable  to  postpone  the  truly  substantive  debate  to  the  next  joint  ses- 
sions (to  take  place  in  February  1996)  when  concrete  proposals  might  be  available 
based,  inter  alia,  on  the  United  States  "White  Paper"  and  the  European  Commis- 
sion's "Green  Paper"  on  "Copyright  and  Related  Rights  in  the  Information  Society" 
(Brussels,  July  19,  1995;  No.  COM(95)  382  final).  However,  as  far  as  it  touched  upon 
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the  idea  of  applying  the  right  of  distribution  for  digital  transmissions,  it  indicated 
that  the  chances  for  a  sufficiently  broad  support  for  tnat  idea  had  not  improved. 

As  indicated  in  the  above-quoted  paragraph  of  the  report  of  the  Berne  Protocol 
Committee,  many  countries — which  ao  not  agree  on  the  application  of  the  distribu- 
tion right  for  "immaterial  distribution" — prefer  an  alternative,  namely  the  combined 
application  of  the  reproduction  right  and  the  communication  to  the  public  right. 

1  shall  deal  with  this  option  shortly  (and  we  shall  see  that  the  communication  to 
the  public  right,  in  this  context,  is  a  kind  of  synonym  of  the  public  performance 
right  as  the  latter  is  construed  under  the  United  States  Copyrignt  Act),  but,  before 
that,  we  should  make  a  "detour"  to  discuss  still  another  possible  alternative — which 
appears  to  be  closer  to,  although  not  being  the  same  as,  the  solution  included  in 
the  Nil  bills — namely  the  idea  proposed  in  the  European  Commission's  "Green 
Paper"  to  apply  the  right  of  rental  for  digital  transmissions. 

The  Commission's  "Green  Paper"  stresses  that  "[i]n  practical  economic  terms,  elec- 
tronic rental  of  works  or  other  protected  matter  is  a  competing  activity  which  is  es- 
sentially the  same  thing  as  rental  from  a  shop,  so  that  it  seems  reasonable  to  apply 
the  same  rights  in  both  cases"  (see  p.  58).  It  believes  that  "rental"  of  works  or  other 
protected  matter  as  defined  in  the  Rental  Right  Directive  (Council  Directive  92/100/ 
EEC)  "clearly  includes  activities  such  as  video  on  demand  and  other  electronic  forms 
based  on  point-to-point  transmission"  (see  the  same  page). 

Article  1(2)  of  tne  Rental  Right  Directive  defines  rental"  as  follows:  "the  making 
available  for  use,  for  a  limited  period  of  time  and  for  direct  or  indirect  economic  or 
commercial  advantage." 

It  is  interesting  to  note  that  the  definition  does  not  identify  the  object  of  "making 
available."  At  the  same  time,  the  definition  of  "rental"  in  another  directive  of  the 
European  Communities,  the  Computer  Programs  Directive  (Council  Directive  91/ 
250/EEC)  does;  under  that  directive,  "rental '  means  "the  making  available  for  use, 
for  a  limited  period  of  time  and  for  profit-making  purposes,  of  a  computer  program 
or  a  copy  thereor  (Article  4(c)). 

It  seems  that  the  latter  definition  follows  the  ordinary  sense  of  "rental,"  that  is, 
under  it,  "rental"  is  the  making  available  for  use  (transfer  of  possession  but  not 
property)  of  tangible  objects  (in  our  context,  the  tangible  original  or  tangible  copies 
of  a  work  or  object  of  neighboring  rights).  Therefore,  if  the  proposal  of  the  Commis- 
sion were  accepted,  still  some  clarification  would  seem  necessary,  in  a  new  directive 
or  otherwise,  about  the  application  of  the  concept  of  rental  for  the  above-discussed 
purposes,  similar  to  the  one  proposed  in  the  United  States  "White  Paper." 

Ii  the  proposal  is  accepted — it  being  considered  either  as  a  mere  clarification  or 
an  extension  of  the  concept  of  "rental  through  legal  fiction — it  may  certainly  offer 
a  solution  within  the  European  Community  (but,  it  seems  that  not  a  sufficientlv 

feneral  solution,  because,  although  its  legal  elegance  is  similar  to  that  of  the  Nil 
ills,  its  coverage  is  narrower;  it  only  covers  temporary  reproduction  and  does  not 
cover  permanent  reproduction  which  is  also  possible  by  transmission).  The  chance 
of  a  similar  proposal  for  a  sufficiently  broad  support  in  the  Berne  Protocol  and  "New 
Instrument"  context  would  not  seem,  however,  better  than  that  of  the  above-dis- 
cussed solution  based  on  a  broad  interpretation  and  application  of  the  right  of  dis- 
tribution, or,  perhaps,  even  less,  since  the  opposition  to  the  said  solution,  as  dis- 
cussed above,  is  based  on  the  principle  that  tne  right  of  distribution  should  be  lim- 
ited to  the  transfer  of  ownership  or  possession  of  tangible  copies,  and  since  the  no- 
tion of  "rental"  seems  to  be  even  more  closely  connected  to  tangible  copies  than  the 
notion  of  "distribution." 

In  this  aspect,  the  proposal  of  the  Commission  and  the  proposal  included  in  the 
United  States  "White  Paper"  do  not  seem  to  be  in  harmony,  since  the  latter  proposal 
seems  to  recognize  that  rental  involves  the  transfer  of  tangible  copies;  and  con- 
sequently, rental  and  transmission  are  presented  as  alternatives — rather  than  a 
more  general  category  and  a  subcategory  of  that  more  general  category — in  the  pro- 
posed provision  on  the  right  of  distribution.  There  is  another  difference:  the  right 
of  rental  under  the  laws  of  many  countries,  including  the  Copyright  Act  of  the  Unit- 
ed States  is  considered  (and  regulated  as)  a  part  oithe  right  oi  distribution  which 
"survives"  the  first  sale  of  copies,  and  the  philosophy  behind  the  solution  of  the  Nil 
bills  is  exactly  that,  due  to  the  dual  nature  of  digital  transmissions  (distribution 
through  reproduction),  the  application  of  the  "first  sale"  doctrine  simply  could  not 
emerge. 

A  further  problem  at  the  international  level  is  that  the  Berne  Convention  does 
not  provide  lor  a  rental  right,  and  the  TRIF^  Agreement  also  only  provides  for  a 
rental  right  for  computer  programs  and  phonograms  (and,  under  certain  conditions, 
for  audiovisual  works).  Thus,  so  that  the  rental  right  might  become  applicable  for 
all  relevant  categories  of  works,  it  would  have  to  be  established  in  the  berne  Proto- 
col and  the  "New  Instrument"  as  a  general  right.  However,  both  the  outcome  of  the 
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negotiations  on  the  TRIPS  Agreement  and  the  discussions  in  the  two  WIPO  Com- 
mittees indicate  that  there  is  no  realistic  hope  for  agreement  on  such  a  step,  at 
least,  for  the  time  being.  (For  example,  the  International  Bureau  of  WIPO,  in  a  pre- 
vious document  prepared  for  the  Berne  Protocol  Committee,  proposed  that  the  right 
of  rental  be  extended  to  any  works  in  digital  form  (at  that  time,  we  mainly  thought 
of  the  vulnerability  of  certain  "multimedia"  productions  in  CD-ROM  format  in  re- 
spect of  easy  copying),  but  the  proposal  did  not  receive  sufficient  support.) 

Let  us  turn  now  to  the  other  major  alternative  mentioned  above,  namely  to  the 
possible  application  of  the  right  of  communication  to  the  public — which,  in  the  con- 
text of  the  Berne  Convention,  should  be  discussed  together  with  the  right  of  broad- 
casting. 

These  two  rights  should  be  dealt  with  together  since,  at  least,  under  the  Berne 
Convention,  communication  to  the  public  is  a  broader  concept  and  broadcasting  is 
a  specific  form  of  communication  to  the  public  (namely  by  wireless  diffusion  of  signs, 
sounds  and  images). 

I  do  not  discuss,  together  with  these  two  rights,  a  third  right — namely  the  right 
of  public  performance — which,  in  certain  contexts,  is  frequently  referred  to  together 
with  these  two  rights.  According  to  the  notion  of  public  performance  under  the 
Berne  Convention,  this  third  right  is  not  relevant  in  the  context  of  digital  trans- 
missions, since  that  notion  is  limited  to  performances  in  the  presence  of  a  public. 

I  have  underlined  "according  to  the  notion  .  .  .  under  the  Berne  Convention," 
since,  at  the  national  level,  quite  differing  concepts  are  used  for  broadcasting,  com- 
munication to  the  public  and  public  performance. 

There  are  countries  where  the  concept  of  public  performance  is  so  broad  that  it 
also  covers  communication  to  the  public  and  broadcasting  (in  addition  to  the  United 
States,  this  is  the  case,  for  example,  in  France;  see,  for  example,  the  Law  of  Intellec- 
tual Property  Code  of  France,  Articles  L.  122-1  and  L.  122-2);  in  other  countries, 
the  concept  of  communication  to  the  public  is  used  in  a  way  that  it  also  includes 
broadcasting  and/or  public  performance  (see,  for  example,  the  Copyright  Act  of  Co- 
lombia, Article  76(d)  and  the  Copyright  Law  of  Venezuela,  Article  40).  Still  in  other 
countries,  the  situation  is  just  the  contrary;  broadcasting  is  the  general  concept  and 
it  also  covers  conununication  to  the  public  (see,  for  example,  the  Copyright  Decree 
of  Nigeria,  Section  39(1)),  and  the  list  of  solutions  might  be  continued  in  referring 
to  expressions  that  differ  from  the  ones  used  in  the  Berne  Convention,  but,  in  this 
or  that  way,  cover  one  or  more  rights  provided  for  the  said  Convention  as  mentioned 
above  (see,  for  example,  "telecommunication"  in  the  Copyright  Act  of  Canada,  Sec- 
tion 1,  and  "wire  diffusion"  and  "wire  transmission"  in  the  Copyright  Law  of  Japan, 
Article  2(ix6is)  and  (xvii)). 

Our  objective  now  is  not  to  deal  with  those  differing  national  concepts  in  detail, 
since  our  attention  is  to  be  devoted  to  the  international  norms.  As  long  as,  through 
those  concepts,  the  existing  minimum  obligations  under  the  international  norms  are 
respected,  the  use  of  different  language  does  not  create  any  problem. 

There  is,  however,  one  aspect  of  these  differing  national  concepts  which  may  have 
importance  if  we  try  to  settle  the  questions  of  digital  transmissions  at  the  inter- 
national level;  namely  that,  behind  these  differing  concepts,  there  are  differing  in- 
terests of  different  groups  of  owners  of  rights  and  users,  differing  acquired  rights 
and  privileges  and  differing  contractual  practices.  This  certainly  may  make  it  dif- 
ficult to  opt  at  the  international  level  for  one  specific  concept  and  right,  to  the  det- 
riment of  others. 

I  have  mentioned  that,  during  the  discussions  by  the  Berne  Protocol  Committee 
and  the  "New  Instrument"  Committee,  many  delegations  favored  a  generalized  right 
of  communication  to  the  public  to  be  applied  for  digital  transmissions  rather  than 
a  generalized  right  of  distribution. 

The  first  evident  problem  for  the  implementation  of  this  idea  at  the  international 
level  is  that  the  Berne  Convention  does  not  provide  for  an  exclusive  right  of  commu- 
nication to  the  public  in  respect  of  all  categories  of  works.  The  Berne  Convention 
only  provides  an  exclusive  right  of  communication  to  the  public  for  cinematographic 
works  (Article  14(lXii)  and  14feis(l));  for  performances  of  musical,  dramatic  and 
dramatico-musical  works  (Article  ll(lXii));  for  recitations  of  literary  works  (Article 
llteKlXii))  and  for  broadcasts  of  works  (Article  116is(lXii)  and  (iii));  it  does  not 
grant  the  same  right,  for  example,  for  literary  works  (except  in  the  form  of  recita- 
tion), including  computer  programs  (which  certainly  are  never  "recited"),  for  graphic 
works,  for  photographic  works  and  for  musical  works  in  sheet  music  form. 

In  the  Berne  Protocol,  those  gaps  of  the  Convention  may,  and  probably  should, 
be  eliminated,  and  a  general  communication  to  the  public  right  may  be  applicable 
for  digital  transmissions.  The  Government  of  Australia  made  a  proposal  to  this  ef- 
fect, and  it  was  supported  by  several  delegations  in  the  Berne  Protocol  Committee 


61 

(see  WIPO  documents  BCP/CEA^/3;  paragraphs  27  to  32  and  BCP/CEA^/9-INR/CE/ 
IV/8;  paragraphs  313,  316  and  350). 

This,  however,  would  not  be  sufficient.  Certain  clarifications  would  also  be  need- 
ed. 

First  of  all,  the  concept  of  [communication]  "to  the  public"  should  be  clarified,  and 
preferably  defined,  to  make  it  clear  that  it  also  extends  to  on-demand  communica- 
tion, that  is,  communication  to  the  public  takes  place  irrespective  of  whether  the 
members  of  the  public  may  receive  the  communication  in  the  same  place  or  in  sepa- 
rate places,  and  at  the  same  time  or  at  different  times  (this  is  in  harmony  with  the 
United  States  Copyright  Act,  but  the  concept  "to  the  public"  differs  from  this  under 
the  copyright  laws  of  many  countries). 

Furthemmore,  as  far  as  broadcasting  is  concerned,  if  the  right  of  broadcasting  is 
applied  to  digital  transmissions  by  wireless  means  on  the  basis  of  the  above-outlined 
solution,  it  should  be  taken  into  account  that  no  non-voluntary  licenses  seem  justi- 
fied, and  specific  provisions  might  be  necessary  to  eliminate  the  application  of  Arti- 
cle llfets(2)  of  the  Berne  Convention  in  such  cases.  It  also  seems  necessary  to  ex- 
clude certain  exceptions  to,  or  limitations  on,  the  exclusive  right  of  communication 
to  the  public  now  applied  in  some  countries  in  an  analog  environment. 

While  this  solution  may  work  in  the  Berne  Protocol,  it  does  not  seem  to  have  a 
reasonable  chance  for  general  acceptance  in  the  "New  Instrument"  context,  at  least 
for  the  time  being.  Several  delegations  referred  to  their  difficulties — probably  insur- 
mountable difficmties — to  accept  a  general  communication  to  the  public  right  (and 
broadcasting  right)  for  performers  and  producers  of  phonograms.  Although  it  was 
quite  generally  recognized  that  performers,  at  least  in  respect  of  their  performances 
fixed  on  phonograms,  and  producers  of  phonograms  in  respect  of  their  phonograms, 
should  have  direct  control  and,  thus,  exclusive  rights  concerning  the  on-demand  dig- 
ital transmissions  of  phonograms,  it  seems  that,  for  special  reasons  relating  to  their 
legal  systems,  some  countries  might  not  be  able  to  grant  such  a  control  and  exclu- 
sive right  through  the  concept  of  conrununication  to  the  public  and  broadcasting 
(which  they  could  not  easily  accept  as  general  rights  in  the  neighboring  rights"  con- 
text) but  rather  throu^  the  concept  of  distribution  (and,  because  it  would  be  a 
major  contradiction  to  apply  different  rights  for  the  same  acts  in  the  fields  of  copy- 
right and  neighboring  rights,  this,  of  course,  makes  it  desirable  and,  in  a  way  inevi- 
table, in  those  countries,  to  follow  the  distribution  concept  also  in  respect  of  copy- 
right). 

It  should  still  be  noted  that  the  recognition  of  a  right  of  display  in  the  Berne  Pro- 
tocol may  be"  considered  as  an  alternative  to  the  introduction  of  a  general  commu- 
nication to  the  public  right.  The  reason  may  be  that  the  right  of  communication  to 
the  public,  in  the  Convention,  is  quite  closely  related  to  performances  (or  recitations) 
of  worics.  A  text  or  a  graphic  worit  transmitted  to  a  screen  is  not  communicated  in 
that  way;  it  is  rather  displayed. 

Nevertheless,  it  seems  that  this  alternative  does  not  deserve  being  pursued,  at 
least  for  the  time  being.  The  right  of  display  only  exists  in  a  small  number  of  coun- 
tries, and  the  proposal  for  the  recognition  of  such  a  right  did  not  receive  sufficient 
support  during  the  first  series  of  discussions  in  the  Berne  Protocol  Committee. 

Thus,  if  the  idea  of  a  general  communication  to  the  public  right  is  accepted,  it 
would  seem  more  feasible  to  extend  the  scope  of  that  right — through  a  broader  in- 
terpretation of  the  concept  of  conununication  to  the  public — to  the  cases  that  might 
be  covered  by  a  specific  right  of  display. 

The  legal  regulation  of  digital  transmissions  is  quite  an  urgent  task  at  the  inter- 
national level,  and,  thus,  it  would  be  highly  desirable  to  settle  this  issue  in  the 
Berne  Protocol  and  the  "New  Instrument  so  that  those  treaties  may  live  up  to  the 
justified  expectations. 

As  we  could  see,  however,  there  is  no  emerging  consensus,  or  even  no  broad  agree- 
ment as  to  which  right  or  rights  may  be  applied  in  this  context. 

Two  scenarios  seem  possible. 

According  to  the  optimistic  scenario,  considering  the  two  basic  concepts,  the  con- 
cept of  distribution  and  the  concept  of  communication  to  the  public,  one  group  will 
be  able  to  persuade  the  other  to  accept  its  concept,  or  both  groups  will  receive  lull 
satisfaction  in  making  their  positions  adopted. 

This  would  be  a  happy  ending.  One  should  be,  however,  overly  optimistic  to  be- 
lieve that  this  may  happen  relatively  easily,  and  in  a  relatively  short  time  (or  that 
it  may  happen  at  all).  The  differences  in  legal  approaches  and  in  the  specific,  legal 
characterization  of  the  acts  involved  are  so  large,  and  the  relating  interests  of  the 
various  groups  of  owners  of  rights  and  users  to  maintain  certain  acquired  positions, 
contractual  practices  and  the  actual  balance  of  interests  are  so  important,  that  it 
would  be  very  difficult  for  many  governments  to  make  fundamental  compromises. 
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Therefore,  another  scenario  may  also  be  considered,  and  the  idea  of  such  an  alter- 
native scenario  in  a  way  already  emerged  at  the  September  1995  joint  sessions  of 
the  Berne  Protocol  and  "New  Instrument"  Committees.  By  this,  we  refer  to  the 
statement  of  the  Delegation  of  the  United  States  of  America,  supported  by  the  Dele- 
gation of  the  United  Kingdom,  which  was  the  following:  "It  [is]  not  the  legal  charac- 
terization which  [is]  truly  important  but  rather  that  the  acts  involved  be  covered 
by  appropriate  exclusive  rights." 

Actually,  there  seems  to  be  fairly  broad  agreement  that  the  acts  involved  in  the 
case  of  a  transmission/delivery  in  a  digital  network  should  be  covered  by  exclusive 
rights,  and  the  views  and  positions  only  differ  in  respect  of  the  legal  characteriza- 
tion of  the  acts. 

That  idea  of  the  Delegation  of  the  United  States  of  America  was  further  consid- 
ered at  the  WIPO  World  Forum  on  the  Protection  of  Intellectual  Property  in  the  In- 
formation Society  (held  in  Naples  last  month).  It  was  found  that  a  solution  mi^t 
be  to  describe  the  acts  to  be  covered  in  a  neutral  way,  not  including  any  specific 
legal  characterization,  and  to  leave  such  characterization  and,  consequently,  the 
choice  of  the  right  or  rights  to  be  applied,  to  national  legislation. 

This  solution  (which  was  referred  to  as  the  "umbrella  solution")  as  outlined  during 
the  summary  discussions  of  the  Forum  could  be  construed,  for  example,  in  the  fol- 
lowing way  (this  was  not  a  proposal,  just  an  outline  of  one  of  the  possible  solutions; 
and  it  only  related  to  the  Berne  Protocol,  but  might  also  be  adapted  to  the  "New 
Instrument"): 

(a)  to  provide  that  authors  of  literary  and  artistic  works  shall  have  the  exclusive 
right  of  authorizing  the  making  of  their  works  available  in  a  computer — or  other 
electronic  or  similar-network,  either  by  wire  or  by  wireless  means,  to  the  public  (i) 
to  perceive  the  work  on  a  screen  and/or  through  a  loudspeaker,  or  in  any  other  way, 
the  signs,  sound  and/or  images  in  which  the  work  is  expressed,  and/or  (ii)  to  obtain 
a  copy  or  copies  of  the  work  by  any  means  and  in  any  form,  including  the  storage 
of  the  work,  even  temporarily,  in  an  electronic  or  similar  storage  device; 

(b)  to  provide  that,  in  the  application  of  this  provision,  a  work  shall  be  considered 
to  be  made  available  to  the  public  irrespective  of  whether  the  members  of  the  public 
may  have  access  to  the  work  in  the  same  place  or  in  separate  places,  and  at  the 
same  time  or  at  different  times  (this,  however,  might  also  be  included  in  a  more 
general  provision  defining  the  concept  "to  the  public"); 

(c)  to  provide  that  it  shall  be  a  matter  for  legislation  in  the  countries  party  to  the 
Protocol  to  permit  the  making  available  of  the  works  to  the  public  as  described 
under  pwint  (a)  above,  in  certain  special  cases,  provided  that  such  an  act  does  not 
conflict  with  a  normal  exploitation  of  the  work  and  does  not  unreasonably  prejudice 
the  legitimate  interests  of  the  author  (this  again  may  be  included  in  a  provision  of 
broader  coverage); 

(d)  to  provide  that  it  shall  also  be  a  matter  for  legislation  in  the  countries  party 
to  the  Protocol  to  implement  the  above-outlined  provisions  by  applying  an  exclusive 
right  or  exclusive  rights  of  authorization  to  be  granted  under  the  Protocol  and/or 
the  Berne 

Convention,  or  by  applying  a  specific  exclusive  right  to  cover  the  acts  or  some  of 
the  acts  described  under  point  (a),  or  by  applying  a  combination  of  all  these  rights 
(it  is  to  be  noted,  that,  for  being  able  to  offer  all  these  options,  certain  "gaps"  in 
the  Convention  should  be  eliminated;  for  example,  a  general  distribution  right 
should  be  introduced,  and  in  such  a  way  that,  at  least,  the  possibility  to  interpret 
it  as  also  extending  to  distribution  by  transmission  should  be  left  open); 

(e)  to  provide  that,  where  a  country  party  to  the  Protocol,  under  the  previously 
mentioned  provision,  applies  the  right  of  distribution  provided  for  in  the  Protocol, 
and  in  Articles  14(lXi)  and  14feis(l)  of  the  Berne  Convention,  the  act  of  making  a 
work  available  to  the  public  as  described  in  point  (a),  above,  shall  not  be  covered 
by  any  exhaustion  of  right  that  may  be  provided  for  in  the  Protocol  or  in  national 
legislation; 

(0  to  include  a  safeguard  clause  to  the  effect  that  none  of  the  provisions  men- 
tioned above  shall  be  interpreted  as  affecting  any  obligation  under  tne  Protocol  and 
the  Berne  Convention  to  grant  protection  of  the  rights  of  authors  in  their  literary 
and  artistic  works. 

Now  that  the  preparatory  work  of  the  Berne  Protocol  and  the  "New  Instrument" 
continues  and  speeds  up,  it  is  hoped  that  an  appropriate  solution  will  be  found  to 
the  key  issues  involved  in  digital  transmissions  in  a  way  that  it  will  meet  with  the 
consensus  of  the  participants  in  the  two  Committees  as  well  as  in  the  possible  diplo- 
matic conference  or  conferences  which  may  be  convened  for  the  adoption  of  these 
new  treaties. 
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III.  TECHNOLOGICAL  MEANS  OF  PROTECTION 

Under  the  Nil  bills,  a  new  section  of  the  Copyright  Act  would  prohibit  the  impor- 
tation, manufacture,  or  distribution  of  any  device  or  product,  or  the  provision  of  any 
service,  the  primary  purpose  or  effect  of  which  is  to  avoid,  bypass,  remove,  deacti- 
vate, or  otherwise  circumvent,  without  the  authority  of  the  copyright  owner  or  the 
law,  any  process,  treatment,  mechanism  or  system  which  prevents  or  inhibits  the 
violation  of  any  of  the  exclusive  ri^ts  of  the  copyright  owner  under  section  106. 

The  proposed  provision  is  indispensable  in  a  digital  environment  and  well-drafted. 

It  is  indispensable  because,  in  the  transborder  digital  networks  with  the  obvious 
difficulties  to  monitor  and  control  the  great  number  of  different  uses  throughout  the 
world,  legal  provisions  alone  would  not  be  sufficient  for  an  appropriate  protection 
of  works;  they  should  be  combined  with  the  technical  means  of  protection  thoroughly 
described  in  the  "White  Paper."  In  this  respect,  we  should  underline  that  the  ap- 
proach of  the  bill  is  appropriate  not  only  because  it  proposes  what  is  indispensable, 
but  also  because  it  only  proposes  the  regulation  of  what  is  indispensable.  By  refer- 
ring to  this  positive  feature  of  the  draft  provision,  I  mean  that  it  does  not  intervene 
in  those  fields  which  should  be  left  to  the  interested  parties,  namely  in  the  field  of 
the  working  out  and  the  application  of  the  technological  means  themselves. 

It  is  well-drafted  because  it  has  avoided  the  dangers  of  possible  "overprotection," 
that  is  the  danger  of  granting  protection  for  the  technological  means  also  in  cases 
where  they  would  be  applied  to  works  or  uses  in  respect  of  which  the  law  allows 
free  use.  The  terms  "without  the  authority  of  the  copyright  owner  or  the  law"  and 
"which  prevents  or  inhibits  the  violation  of  any  of  the  exclusive  rights"  (emphasis 
added)  seem  to  contain  sufficient  guarantees  in  this  respect. 

At  the  various  sessions  of  the  Berne  Protocol  and  New  Instrument  Committees, 
the  idea  of  introducing  obligations  to  grant  appropriate  protection  against  those  who 
manufacture,  import  or  distribute  devices  to  defeat  or  circumvent  technical  means 
of  protection  has  been  discussed,  and  it  has  been,  in  general,  supported.  However, 
only  rudimentary  language  has  been  so  far  considered. 

The  draft  provision  included  in  the  two  Nil  bills  seems  to  ofiier  an  appropriate 
basis,  also  for  a  corresponding  solution  at  the  international  level  in  the  Berne  Proto- 
col and  the  "New  Instrument." 

IV.  COPYRIGHT  MANAGEMENT  INFORMATION 

The  Nil  bills  also  contain  provisions  on  copyright  management  information  (which 
is  defined  to  extend  to  the  name  and  other  identifying  information  of  the  author  of 
a  work,  the  name  and  other  identifying  information  of  the  copyright  owner,  terms 
and  conditions  for  uses  of  the  work,  and  such  other  information  as  the  Register  of 
Copyrights  may  prescribe  by  regulation). 

Under  the  bills,  it  would  be  prohibited  to  provide  false  copyright  management  in- 
formation or  to  commit  certain  acts  concerning  the  removal  and  alteration  of  such 
information. 

I  can  state  the  same  about  these  provisions  as  what  I  stated  concerning  the  provi- 
sion on  technological  means  of  protection;  they  are  indispensable  and  well-drafted. 

They  are  indispensable  for  the  reasons  so  clearly  discussed  in  the  "White  Paper." 
Without  appropriate  identification  and  information  systems,  it  would  be  impossible 
to  exercise  ana  manage  copyright  in  digital  networks;  at  the  same  time,  such  sys- 
tems offer  a  broader  freedom  of  choice  for  owners  of  rights  for  the  exercise  of  their 
rights  (for  example,  whether  they  wish  to  choose  individual  exercise  or  collective 
management),  and  may  make  the  monitoring  of  uses,  and  the  collecting  and  distrib- 
uting of  remuneration,  much  more  precise  and  much  more  efficient.  In  this  respect 
also,  the  draft  provisions  avoid  unnecessary  intervention  into  the  working  out  and 
operation  of  the  system  of  copyright  management  information  (and  of  the  copyright 
management  itselO  which  should  be  an  exclusive  matter  for  the  interested  parties 
on  a  strictly  voluntary  basis. 

They  are  well-drafted  because  they  cover  all  acts  in  respect  of  which  the  inter- 
ested parties  do  need  the  assistance  of  law,  without  establishing  any  unnecessary 
and  unreasonable  burden  on  users  and  the  general  public  (the  general  public  whose 
interests  are  also  served,  otherwise,  by  these  provisions  by  ofTering  guarantees 
against  falsified,  distorted  or  low  quality  products). 

Although  the  need  for  an  appropriate  copyright  management  information  system 
in  a  digital  environment  has  been  discussed  at  various  consultation  meetings  and 
brainstorming  type  symposiums  of  WIPO,  the  issue  has  not  yet  been  on  the  agenda 
of  the  WIPO  Committees  working  on  international  norm-setting  in  the  proposed 
Berne  Protocol  and  "New  Instrument,"  at  least  not  in  concrete  terms.  At  tne  latest 
joint  sessions  of  the  two  Committees  in  September  1995,  the  United  States  Delega- 


64 

tion  proposed  that  the  Berne  Protocol  and  the  "New  Instrument"  include  appro- 
priate provisions  on  this  issue. 

As  I  have  mentioned,  at  that  session,  however,  there  was  only  a  preliminary  dis- 
cussion on  the  "digital  agenda,"  and  the  true,  substantive  discussion — hopefully  on 
concrete  treaty  language  proposals — will  foresee  ably  take  place  at  the  next  session 
in  February  1996. 

The  proposed  provisions  in  the  Nil  bills  offer  an  appropriate  basis  for  the  continu- 
ation of  the  preparatory  work  of  the  Berne  Protocol  and  the  "New  Instrument"  in 
this  respect  as  well  as  the  other  respects  of  the  legal  regulation  of  digital  technology 
and  information  infrastructure  so  that  these  new  WIPO  treaties  may  achieve  the 
same  at  the  international  level  as  what  the  two  bills  are  to  achieve  in  this  country: 
appropriate  rules  for  the  operation  of  the  extremely  rapidly  developing  and  expand- 
ing digital  networks;  and  a  well  balanced  legal  structure  for  the  benefit  of  the  own- 
ers of  copyright,  the  cultural  and  information  industries  and  the  general  public. 

Mr.  Hatch.  Thank  you,  Dr.  Ficsor. 

Commissioner  Lehman,  in  his  written  testimony,  Dr.  Ficsor,  out- 
lined the  "umbrella  solution,"  the  umbrella  solution,  prompted  by 
the  U.S.  delegation,  which  bears  a  close  resemblance  to  the  ap- 
proach that  we're  taking  in  the  bills.  So,  this  is  our  first  hearing 
on  very  complex  issues. 

How  will  you  assure  that  the  administration's  internal  activities 
do  not  overtake — international  activity,  excuse  me — do  not  over- 
take our  careful  consideration  of  these  particular  matters? 

Mr.  Lehman.  Well,  Senator,  there's  always  a  little  bit  of  tension 
when  you're  operating  in  an  international  environment.  Do  you  go 
and  work  out  an  international  agreement  and  then  come  to  Con- 
gress and  seek  to  implement  it,  or  do  you  first  come  to  Congress 
and  change  your  law  and  then  go  develop  an  international  agree- 
ment that's  based  on  that  legislation?  That's  a  constant  tension 
that  we  have.  I  think  this  is  an  excellent  balance,  the  way  we're 
proceeding  here. 

We,  as  we  are  working  with  Dr.  Ficsor  and  over  100  other  coun- 
tries in  the  WIPO  context,  are  very,  very  mindful  that  we  have  to 
start  on  the  basis  of  existing  law.  Keep  in  mind  that,  the  essence 
of  this  report  and  the  essence  of  the  legislation  that  you  have  intro- 
duced is  that  there  are  going  to  be  very  few  changes  made  in  U.S. 
domestic  law — ^very,  very  few.  It's  a  very  modest  proposal. 

As  a  result,  what  we're  really  talking  about  is  an  international 
agreement  which  will  enable  us  in  the  digital  context  to  have  U.S. 
law  interact  with  existing  U.S.  law  and  these  rather  modest 
amendments  interact  with  the  laws  of  other  countries,  so  that  we 
can  have  interactive  digital  commerce. 

Now  there's  some  sense  of  urgency  in  that  because,  even  though, 
as  I  said,  thus  far  the  Internet  has  primarily  been  a  vehicle  for  tne 
dissemination  of  public  domain  information,  already  we  saw,  for  ex- 
ample, Microsoft  is  starting  to  sell  its  software  online  now.  We're 
seeing  various  entertainment  companies  that  are  experimenting 
with  this,  and  if  we  don't  start  to  develop  both  domestic  rules  and 
international  rules  very  quickly,  we'll  see  a  very  chaotic  situation 
which  will  stem  what  we  would  like  to  see  as  explosive  economic 
growth. 

So,  we  think  that  the  only  prudent  response  is  to  proceed  on  a 
dual  track  at  the  present  time.  This  means  working  with  you  to  see 
that  we  update  our  U.S.  law  and  at  the  same  time  working  with 
our  international  colleagues  toward  developing  an  international 
treaty.  Obviously,  the  United  States  will  never  adhere  to  an  inter- 
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national  treaty  which  cannot  be  either  ratified  by  the  Senate  and/ 
or  if  there's  any  implementing  legislation  required,  cannot  be  ap- 
proved by  the  Congress.  That  is  the  general  principle  that  guides 
us  in  all  these  activities. 

Mr.  Hatch.  Thank  you,  Commissioner. 

Dr.  Ficsor,  I  understand  that  several  governments  are  pushing 
for  a  WIPO  diplomatic  conference  next  summer  for  the  purpose  of 
adopting  treaty  language  on  the  subject  of  our  hearing  today.  What 
is  your  best  estimate  of  the  time  table  for  the  conclusion  of  the  ne- 
gotiations at  WIPO? 

Dr.  Ficsor.  I  have  to  note  that  one  of  the  governments  proposing 
that  we  should  proceed  to  a  diplomatic  conference  as  early  as  pos- 
sible, for  example,  at  the  beginning  of  the  second  part  of  next  year, 
is  the  Grovernment  of  the  United  States.  This  would  be  desirable, 
but  it  is  very  difficult  to  say  whether  it  is  really  feasible.  We  under- 
stand that  those  who  are  really  interested  in  an  appropriate  inter- 
national regulation  are  making  efforts  so  that  a  diplomatic  con- 
ference may  take  place  as  early  as  mentioned. 

When  I  referred  to  the  "umbrella  solution,"  I  emphasized  that  no- 
body should  consider  this  as  a  kind  of  proposal.  I  only  mentioned 
this  as  a  possible  direction  of  thinking,  considering  that  the  dif- 
ferences are  still  fairly  big  in  the  field  of  the  legal  characterization 
of  digital.  There  are  different  approaches,  but  it  seems  that,  even 
if  the  various  countries  consider  differing  responses  based  on  dif- 
ferent rights — for  example,  the  European  Commission  trans- 
missions considers  the  application  of  the  rental  right  and  some 
countries  would  prefer  the  application  of  a  communication-to-the- 
public  right — there  seems  to  be  an  agreement  concerning  the  acts 
to  be  covered.  Where  there  is  difference  is  the  legal  characteriza- 
tion of  those  acts.  So,  there  are  two  scenarios.  The  better  scenario 
would  be  to  agree  on  a  specific  language.  The  other  scenario  I  re- 
ferred to — to  adopt  the  "umbrella"  approach — should  be  considered 
a  last  resort  solution.  It  was  in  1971,  when  the  Phonograms  Con- 
vention was  adopted  that  this  solution  was  since  chosen  already: 
It  was  clear  that  urgent  means  were  needed  against  phonograms 
piracy.  There  was,  however,  no  agreement  on  what  legal  basis.  So 
the  Phonograms  Convention  was  adopted;  the  acts  in  respect  of 
which  protection  had  to  be  given  were  described,  and  the  actual  im- 
plementation of  the  obligations — whether  through  copyright, 
through  specific  rights,  through  unfair  competition  right,  or 
through  criminal  law — was  left  to  the  countries  party  to  the  Con- 
vention. 

In  this  case,  what  is  involved  is  not  exactly  the  same  because, 
of  course,  we  should  remain  in  the  field  of  copyright.  What  is  im- 
portant is  that  we  should  guarantee  exclusive  rights  with  appro- 
priate exceptions. 

Mr.  Hatch.  Thank  you.  Do  you  believe  that  this  expedited  proce- 
dure provides  the  international  community  with  an  adequate  op- 
portunity to  consider  the  ramifications  of  changes  to  the  global 
copyright  obligations  in  this  area? 

Dr.  Ficsor.  I  do  believe  that  if  these  bills  are  adopted  aid  signed 
in  law,  they  will  very  much  facilitate  our  preparatory  work.  They 
will  offer  a  certain  solution.  They  might  become  the  solution  at  the 
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international  level  or  they  might  be  a  part  of  an  international  solu- 
tion. 

Mr.  Hatch.  Thank  you. 

Ms.  Peters,  let  me  just  ask  you  this  question,  and  you  can  cer- 
tainly comment  if  you  care  to,  too,  Mr.  Lehman.  One  of  the  excep- 
tions to  the  right  of  public  distribution  in  the  Copyright  Act  is  the 
first-sale  doctrine  that  you  mentioned.  It's  codified  in  section 
109(a).  Now  this  doctrine  permits  the  owner  of  a  particular  copy  of 
a  work  to  dispose  of  it,  for  example,  by  mailing  it  to  a  friend.  How- 
ever, transmitting  a  copy  to  a  friend  on  the  Internet  would  be  an 
infnngement. 

Now  would  you  favor  expanding  the  first  sale  doctrine  to  exempt 
this  particular  kind  of  transaction? 

Ms.  Peters.  No,  I  would  not.  The  difference,  of  course,  is  that  if 
I  go  to  a  bookstore  and  I  buy  this  book  and  I  send  it  to  my  friend, 
I  no  longer  have  the  book.  But,  in  the  electronic  world,  I  have  the 
book  and  then  I  send  a  copy  to  my  friend.  So,  now  there  are  two 
copies  as  opposed  to  only  one.  You  may  want  to  rethink  the  first- 
sale  underpinning  doctrine  at  some  point  down  the  line.  But,  at 
this  point,  the  premise  of  the  first-sale  doctrine  is  that  the  copy 
that  was  sold  or  publicly  distributed  was  no  longer  with  the  origi- 
nal owner. 

Mr.  Hatch.  Bruce,  do  you  care  to  comment? 

Mr.  Lehman.  In  our  Green  Paper  we  recommended  a  change  in 
the  first  sale  doctrine.  After  consulting  with  people  and  after  hear- 
ing further  testimony  and  such,  we  concluded  that  a  change  in  the 
first-sale  doctrine  wasn't  necessary,  and  that  the  existing  first  sale 
doctrine  works  just  fine. 

Mr.  Hatch.  All  right.  Now  the  bill  does — and  let  me  just  ask 
both  of  you  again — the  bill  does  not  deal  with  the  liability  of  online 
service  providers,  but  why  should  a  bulletin  board  for  service,  for 
example,  be  liable  for  infringement  because  a  user  posted  an  in- 
fringing copy?  How  will  the  service  be  able  to  monitor  all  the  mate- 
rial that  might  get  posted?  How  do  we  solve  that  problem? 

Mr.  Lehman,  Well,  Mr.  Chairman,  I  would  respectfully  suggest 
that,  at  the  present  time,  there's  no  evidence  that  there  is  a  serious 
problem  here.  We  have  had  bulletin  boards  in  operation  now  for 
quite  a  few  years,  at  least  7  years.  In  fact,  it's  one  of  the  most  ex- 
plosive areas  of  the  Internet,  and  there  probably  aren't  more  than 
a  handful  of  cases  that  have  been  brought  with  regard  to  copyright 
infringements  taking  place  on  a  bulletin  brand  service.  There 
haven't  been  any  significant  judgments  against  online  service  pro- 
viders in  this  regard.  Also  it  is  important  to  keep  in  mind  that  the 
thrust  of  the  report  was  a  minimalist  approach:  only  make  those 
changes  in  the  law  which  are  absolutely  necessary. 

It  may  be  in  the  future  that  other  changes  to  the  copyright  law 
may  have  to  be  made  if  we  find  that  the  copyright  law  fails  to  ade- 
quately address  certain  situations.  But  as  present  all  of  the  re- 
search we  did  indicated  that  there  were  fears  about  the  future,  but 
that  there  wasn't  a  real  demonstrable  problem  in  the  area.  In  my 
view,  I  don't  think  that  online  services  have  to  monitor  everything 
that  goes  through  their  network  any  more  than  newspapers  or  tele- 
vision talk  shows. 
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In  my  view,  the  main  thing  is  for  any  distributor  of  content;  in- 
cluding onhne  service  providers,  is  to  be  responsive  when  a  copy- 
right owner  comes  to  them  and  says,  "Look,  my  work  is  being  car- 
ried on  your  network,  and  it  is  being  infringed,  and  here  is  an  ex- 
ample of  where  that  is  happening,  and  this  is  who's  doing  it.  Would 
vou  please  take  that  off."  Then  I  think  the  service  provider  should 
be  liable  and  I  don't  see  an3^hing  wrong  with  that. 

But  in  my  view,I  think  the  burden  is  clearly  on  the  copyright 
owner  to  bring  that  to  the  attention  of  the  online  service  company. 
I  don't  think  that  they  should  have  to  get  into  this  tremendous 
monitoring  business  that  people  are  concerned  about. 

Mr.  Hatch.  Thank  you. 

Chairman  Moorhead,  my  time  is  up. 

Mr.  Moorhead  [presiding].  Thank  you,  Mr.  Chairman. 

A  major  criticism  of  expanding  the  copyright  laws  to  the  two-digi- 
tal transmission  is  that  a  person  browsing  a  page  on  the  Internet 
is  by  definition  under  the  statues  making  a  copy,  even  if  only  tem- 
porarily, subjecting  them  to  statutory  liability.  Because  it  can  be 
easily  tracked,  the  use  on  Internet  of  a  copyright  work,  a  copyright 
owner  could  identify  and  sue  the  so-called  infringer  for  merely 
browsing  copyrighted  material  without  permission.  This,  in  turn, 
could  be  turned  Nil — and  have  a  chilling  effect  on  this  develop- 
ment. What  is  your  response  to  this,  Mr.  Lehman? 

Mr.  Lehman.  I  think  that's  another  one  of  these  situations,  Mr. 
Chairman,  I  would  state  respectfully  that  the  concerns  you  speak 
of  are  more  theoretical  than  practical. 

First,  keep  in  mind  that  you  can't  browse  anything  that  some- 
body hasn't  already  put  up  on  the  Internet.  Also,  keep  in  mind  that 
one  of  the  fundamental  bases  of  this,  and  of  my  testimony,  is  that 
a  lot  of  what  is  accessible  on  the  Internet  is  information  that  peo- 
ple have  no  desire  to  have  any  copyright  protection  over  at  all.  So 
people  can  browse  most  of  the  information  on  the  Internet  to  their 
heart's  content. 

If  you're  a  commercial  content  provider,  the  kind  that  I  described 
earlier,  who  is  trying  to  sell  a  product,  you're  going  to  encrypt  or 
otherwise  protect  your  work  from  being  copied.  Therefore,  the  only 
way  somebody  would  be  able  to  brov^se  commercial  content  without 
authorization  is  for  that  person  to  engage  in  unlawful  decrypt,  or 
otherwise  circumvent  the  technical  means  put  in  place  by  the  copy- 
right owner.  This  is  clearly  a  problem.  It  is  this  problem  that  we 
addressed  in  our  recommendations  in  the  White  Paper  and  the  leg- 
islation before  us  today.  Of  course  another  possibility  is  for  the 
commercial  content  provider  to  license,  the  right  to  somebody  to 
browse  through  the  work.  That  maybe  the  commercial  content  pro- 
viders marketing  approach,  in  which  case  he's  clearly  not  going  to 
be  suing  licensed  browsers.  So,  I  think  it's  a  theoretical  problem 
that  is  unlikely  to  really  take  place  in  reality. 

You  know  I  also  administer  the  patent  system,  and  in  terms  of 
some  of  these  patents,  you  can  be  sued  for  a  billion  dollars  and  be 
put  out  of  business.  You  know,  the  worse  thing  in  the  world  that 
can  happen  to  you,  if  you're  a  copyright  infringer,  is  that  somebody 
could  sue  you  for  $20,000  and  the  judge  has  to,  in  his  discretion, 
be  willing  to  zap  you  with  that  $20,000.  That  hardly  ever  happens. 
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Normally,  what  happens  in  copyright  infringement  cases  where 
there  is  really  an  actual  case  of  infringement,  is  that  the  judge  just 
says  stop  infringing  and  issues  an  injunction.  So,  that's  why  we  do 
not  see,  and  have  not  seen  in  the  history  of  the  copj^ight  law  for 
200  years,  egregious  cases  where  the  copyright  rights  have  been 
abused  that  everybody  is  so  concerned  about.  The  same  problems 
could  have  occurred  with  the  preexisting  technologies  and  they 
have  not. 

Ms.  Peters.  Could  I  just  add  that  the  issue  is  there  today  wheth- 
er you  change  the  law  today.  The  issue,  as  you  stated  it,  is  the  re- 
production issue.  Reproduction  covers  copies  in  all  forms  and,  as 
Mr.  Boucher  pointed  out,  even  temporarily  making  copies.  So,  the 
issue  is  there  today. 

The  question  is,  what  is  browsing?  What's  different  in  the  online- 
networked  world  is  that  you  have  to  make  a  copy  in  order  to  view 
the  work  to  see  whether  or  not  you  want  it.  Today,  you  can  go  into 
a  library,  look  at  a  book  and  browse  through  it  without  implicating 
any  of  the  rights.  Libraries  today  usee  online  services;  users  can 
view  work  online.  Today  the  contract  with  a  library  sets  out  all  of 
the  terms  and  conditions  of  use,  and  there  hasn't  been  a  problem. 
Libraries  pay  a  fee;  their  patrons  generally  have  the  ability  to  view 
works  and  printout  insubstantial  amounts. 

So,  I  would  agree  with  Mr.  Lehman  that  I  don't  see  that  as  a 
particular  problem  at  this  point. 

Mr.  MooRHEAD.  Thank  you.  There's  a  man  by  the  name  of  James 
Boyle,  who's  a  professor,  although  not  of  copyright  law,  at  the 
American  University  Law  School,  that  tried  to  find  everything  he 
could  wrong  with  the  bill.  One  of  the  things  he  said  in  this  oped 
piece  in  the  Washington  Times,  he  claimed  that  section  1201,  the 
so-called  "black  box"  provisions  of  the  bill,  would  have  the  effect  of 
monitoring  people's  use  of  information  products  designed  to  protect 
their  own  privacy.  How  do  you  respond  to  this? 

Mr.  Lehman.  Well,  Mr.  Chairman 

Mr.  MooRHEAD.  Anyone  of  you  could  pitch  in  on  this  question. 

Mr.  Lehman.  Mr.  Chairman,  I  think  that  he  just  simply  hasn't 
read  the  legislation  and  doesn't  understand  it.  It  just  doesn't  do 
what  Mr.  Boyle  says. 

The  provisions  simply  state  if  somebody  is  selling  a  device,  the 
primary  purpose  or  effect  of  which  is  to  enable  someone  to  break 
in  to  somebody's  electronically  encoded  copyrighted  work,  then  the 
copyright  owner  has  a  right  to  sue  them  and  get  them  to  take  that 
off  the  market.  We  have  that  exact  same  provision  in  the  satellite 
transmission  area.  We  have  that  exact  same  right  in  DAT  legisla- 
tion, and  I  don't  think  anybody  suggested  there  are  any  privacy 
rights  that  are  infringed  at  all  there. 

Furthermore,  in  the  White  Paper  recommendations  and  in  the 
legislation  that  you've  introduced  there  is  no  cause  of  action  if  this 
device  can  be  used  for  any  legitimate  purpose.  So,  there  really  is 
no  problem.  It  is  unfortunate  that  sometimes  people  in  academia 
make  their  way  by  trying  to  find  controversy,  but  I  think  there 
isn't  a  controversy  nere. 

Mr.  MooRHEAD.  Dr.  Ficsor,  I  can  see  from  your  testimony  that 
your're  concerned  it  may  be  difficult  to  develop  a  unified  global  rule 
of  law  regarding  cyberspace.  Do  you  believe  that  the  rest  of  the 
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world  can  adopt  the  solution  proposed  in  H.R.  2441  and  S.  1284, 
and  if  so,  do  you  believe  that  the  rest  of  the  world  would  do  so? 

Dr.  FICSOR.  As  the  negotiations  stand  now,  not  only  discussions, 
but  negotiations  similar  to  the  preparatory  work  of  the  TRIPS 
Agreements  it  seems  that  the  committee  dealing  with  the  Berne 
Protocol,  that  is  with  the  updating  of  the  international  copyright 
norms,  agrees  that  a  general  distribution  right  should  be  recog- 
nized. This  night  doesn't  exist  now  under  the  Berne  Convention 
and  under  the  TRIPS  Agreement,  which  includes  by  reference  the 
provisions  of  the  Berne  Convention. 

Now  this  is  the  first  step.  The  second  step  is  that,  of  course,  if 
such  a  provision,  such  a  new  right  is  introduced,  then  a  clarifica- 
tion is  needed  that  it  extends  also  to  distribution  by  transmission. 
It  may  not  be  so  easv  to  reach  agreement  on  this  because  some 
countries  insist  that  tne  concept  of  distribution  should  only  extend 
to  the  making  available  of  tangible  copies.  But  it's  possible  to 
choose  a  neutral  language,  leaving  the  door  open  for  differing  inter- 
pretations. 

The  option,  what  those  countries  would  like  to  promote,  is  to 
apply  the  right  of  reproduction  along  with  the  communication-to- 
the-public  right,  which,  under  the  Berne  Convention,  is  a  kind  of 
synonym  of  the  public-performance  right  as  provided  in  the  U.S. 
Copyright  Act.  What  I  can  see,  as  I've  said,  as  a  possible  solution 
is,  first,  to  apply  both  approaches  with  appropriate  exceptions;  if 
there  is  real  political  will,  as  is  it  seems  to  be  the  case  then  this 
is  feasible.  If  we  cannot  achieve  this,  its  in  that  case  that  the  so- 
called  umbrella-type  solution  may  be  considered.  I  think  that  it's 
urgent  to  produce  appropriate  regulation  at  the  international  level. 
Thus,  the  situation  is  very  much  similar  to  the  one  which  existed 
in  respect  of  phonogram  piracy,  when  the  international  community 
chose  such  a  compromise  solution. 

Mr.  MooRHEAD.  As  most  of  you  can  see,  we've  got  bells  on  the 
House  side.  There's  one  more  question  I  wanted  to  ask  Dr.  Ficsor, 
but  I  won't  be  able  to  stay  for  all  the  answer,  but  it  will  be  in  the 
record.  So,  you  understand. 

Some  have  expressed  concern  that  H.R.  2441  and  S.  1284  offer 
only  a  temporary  solution,  and  a  more  comprehensive  review  of  our 
intellectual  property  right  laws  will  be  necessary  soon.  Do  you 
agree  with  this? 

Dr.  Ficsor.  First,  I'd  like  to  say  that,  of  course,  the  saying  that 
nothing  may  be  more  permanent  than  what  is  called  temporary 
may  also  be  applicable  in  this  case.  But  if  it  is  considered  to  be  a 
temporary  solution,  that  is  correct.  The  situation  is  not  completely 
clear,  yet  in  all  aspects.  We  can  see  certain  aspects  where  legisla- 
tion is  needed  and  we  can  also  see  the  outline  of  an  appropriate 
legislation  for  those  aspects.  It's  very  much  justified  to  adopt  this 
legislation  now,  and  as  Commissioner  Lehman  said,  if  it  is  found 
that  it  should  be  updated,  further  developed,  then,  when  the  need 
for  such  updating  and  further  development  emerges,  it  should  take 
place. 

Mr.  Hatch  [presiding].  Well,  thank  you. 

Senator  Leahy,  with  your  permission,  I  have  to  leave  and  Chair- 
man Moorhead  will  chair  the  hearings  from  here  on  in,  but  if  I 
could  just  ask  one 
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Mr.  Leahy.  I  have  an  11:30 

Mr.  Hatch.  I  do,  too. 

Mr.  Leahy.  I  do  want  to  make  a  comment  while  you're  still  here, 
though. 

Mr.  Hatch.  Well,  sure. 

This  is  unrelated,  but  it's  something  I've  had  on  my  mind  and 
I'd  just  like  to  ask  you  your  opinion  on  it.  And,  that  is,  and  I  apolo- 
gize to  you,  Ms.  Peters  and  you,  Dr.  Ficsor,  On  an  unrelated  topic, 
Mr.  Commissioner,  while  you  were  here,  I  just  wanted  to  ask  your 
views  on  a  topic  which  has  received  considerable  attention  in  the 
last  few  weeks  and  is  a  matter  of  hot  debate  right  now.  It  relates 
to  the  intellectual  property  under  the  GATT,  and,  in  particular,  its 
application  to  the  pharmaceutical  industry,  something  I  take  a 
great  deal  of  interest  in.  As  you  know,  I'm  a  big  supporter  of  the 
generic  drug  industry,  and  that  industry  was  really  made  possible 
by  legislation  I  authored  with  Congressman  Waxman  back  in  1984. 

There  had  been  some  questions,  though,  about  how  the  GATT  ap- 
plies to  generics.  We've  heard  a  lot  of  talk  about  creating  a  level 
playing  field  for  the  generic  pharmaceutical  industry,  and  I  think 
there  are  some  points  that  need  to  be  brought  up. 

Would  you  tell  us  whether  the  generic  pharmaceuticals  are  treat- 
ed the  same  as  all  other  generic  industries  in  the  United  States? 
And  let  me  just  ask  two  more  questions.  Don't  all 
nonpharmaceutical  generic  industries  have  to  comply  with  the  U.S. 
Supreme  Court's  ruling  in  the  decision  of  Roche  v.  Bolar,  whereas 
the  generic  pharmaceuticals  are  exempt  under  the  Hatch-Waxman 
Act?  And,  what  advantage  does  being  exempt  from  Roche  v,  Bolar 
give  the  U.S.  generic  pharmaceutical  industry  over  all  other  ge- 
neric industries,  including  pharmaceuticals  all  over  the  world? 
These  things  are  really  concerning  me  and  I'd  just  like  to  have  your 
viewpoint  on  it. 

Mr.  Lehman.  Well,  I'd  be  happy  to  answer  that,  Mr.  Chairman. 
First,  the  answer  is  yes 

Mr.  Hatch.  Now  if  you  need  the  time  to  answer  it  more  exten- 
sively, if  you  could  write  to  me 

Mr.  Lehman.  Well,  I'll  be  happy  to  do  it;  I  can  just  give  you  a 
brief  answer  now.  The  answer  is  yes.  Under  the  Hatch-Waxman 
Act,  the  generic  pharmaceutical  industry  is  treated  differently  than 
other  generic  industries  by  reversing  the  decision  in  Roche-Bolar. 
The  Roche-Bolar  decision  affirmed  a  longstanding  provision,  in  the 
patent  law  that  gives  a  patent  holder  the  right  to  make,  use,  and 
sell  a  product.  The  decision  clarified  that  "use"  even  means  use  for 
purposes  of  doing  testing,  and  so  on,  to  go  through  government  re- 
view procedures.  Under  Roche  v.  Bolar  a  generic  pharmaceutical 
company  had  to  wait  until  the  patent  expired  to  begin  work  that 
was  necessary  for  its  own  FDA  approval  to  get  its  drug  to  market. 
In  the  compromise  reached  in  the  Hatch-Waxman  legislation  the 
generic  companies  were  permitted  an  exception  to  the  law  which 
actually  permitted  them  to  make  and  use  a  patented 
pharmaceutual  invention  for  the  purpose  of  obtaining  FDA  ap- 
proval and  in  return  the  pharmaceutical  industry  was  permitted  to 
seek  patent  term  extensions  due  to  regulatory  delays  affecting  the 
marketing  of  their  patented  phmaceutical.  This  is  something  that 
many  other  generic  industries  do  not  have  to  deal  with. 
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Mr.  Hatch.  Thank  you.  Senator  Leahy,  I  appreciate 

Mr.  Leahy.  That's  OK  and  I  appreciate  the  brief  answer.  I  can't 
wait  to  see  the  long  one. 

Mr.  Hatch.  Actually,  that  was  pretty  brief. 

Mr.  Leahy.  I  thought  we  had  it  when  we  got  the  answer  "yes" 
at  the  beginning. 

But,  I  would  note,  Mr.  Chairman,  while  you  and  I  have  been 
here  on  the  committee  for  some  time,  today  marks  a  day  where 
Phil  Shipman  is  having  his  30th.  He  has  finished  30  years  with 
this  committee. 

[Applause.] 

Mr.  Leahy.  Obviously,  his  Vermont  connections  have  helped  him 
survive  through  all  of  that.  He  was  here  before  you  and  I  came 
here  and  probably  will  be  here  long  after  we  leave,  but  the  commit- 
tee benefits  from  his  service.  I  think  this  is  something  Republicans 
and  Democrats — it's  one  thing  we  agree  on  throughout  this,  and 
I've  been  here  as  the  committee  has  gone  from  Democrat  leadership 
to  Republican,  back  to  Democrat,  back  to  Republican,  and  I'm  sure 
it  will  go  back  again  to  Democrat. 

He  has  been  here  and  served  us  all  well.  I  would  note  for  the 
panel  that  the  White  Paper,  and  we  discussed  this  somewhat  al- 
ready, notes  that  online  service  providers  are  in  a  better  position 
than  a  copyright  owner  to  prevent  and  stop  infringement,  and  it 
concludes  that  between  these  two  relatively  innocent  parties  the 
best  policy  is  to  hold  the  service  provider  liable.  I  think  that  it 
would  come  as  no  surprise  to  you  that  the  service  providers  feel 
otherwise.  They  argue  they  function  like  a  phone  company.  If  you 
pick  up  the  telephone  and  call  somebody  and  plan  to  blow  up  the 
Brooklyn  bridge,  the  phone  company  is  not  held  liable  for  that.  You 
might  be.  The  person  you're  talking  to  might  be,  but  not  the  phone 
company.  Basically,  they  simply  are  using  the  wires  to  transmit  the 
communication  of  others  and  they  should  have  no  liability  for  the 
infringing  actions  of  the  users  of  the  system.  You  know,  it's  a  ques- 
tion we're  going  to  have  to  think  of  as  we  go  on:  why  we  shouldn't 
treat  online  providers  like  the  phone  company.  It's  not  enough  to 
say  that  they  could  go  into  the  line.  If  the  online  providers  could 
go  in  and  look  at  the  contents,  so  could  the  phone  company,  but 
we're  not  going  to  ask  them  to  do  that.  This  is  a  question  that 
would  require  more  debate,  I'm  sure  you  know. 

Let  me  ask  you  this:  we've  had  online  service  providers  now 
going  on  for  years  and  years.  It's  a  question  of  what  liability  is  here 
already.  Does  S.  1284  make  any  changes  in  current  law  that  would 
change  the  standard  of  liability  for  copyright  liability  for  online 
service  providers  different  from  what  it  is  today? 

Mr.  Lehman.  The  answer  is  no. 

Mr.  Leahy.  Ms.  Peters,  do  you  feel  the  same  way? 

Ms.  Peters.  I  would  ar^e  no,  too,  because  I  believe  that  the  dis- 
tribution right  already  mcludes  electronic  transmissions.  I  am 
aware  that  they  believe  that  by  specifically  recognizing  electronic 
transmissions  as  distribution,  that  that  increases  their  risk. 

Mr.  Leahy.  And  there  is  a  question  I  think  I'd  like  all  of  you  to 
talk  about.  We — and.  Dr.  Ficsor,  you  see  this,  of  course,  in  Europe. 
One  of  the  technological  ways  in  which  a  copyright  holder  or  com- 
pany is  able  to  protect  its  intellectual  property  interest  in  trade  se- 
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cret  information  when  they  transmit  the  work  on  computer  net- 
works, is  to  encrypt  it.  Mr.  Lehman,  you  and  I  have  discussed  this 
before.  You've  done  a  great  deal  of  work  and  you've  put  a  lot  of 
thought  into  what  we  do  with  this.  The  Working  Group  recognizes 
the  importance  of  encryption  technology  to  the  whole  issue  of  copy- 
right protection  online. 

The  report  states  encryption  technology  is  vital  because  it  gives 
copyright  owners  an  additional  degree  of  protection  against  mis- 
appropriation, and  I  agree  with  that.  We  have  the  Data  Encryption 
Standard,  or  DES.  It's  a  standard  encryption  method  used  by  the 
Internet  all  over  the  world,  but  the  United  States  restricts  the  ex- 
port of  DES  in  the  strength  commonly  used.  We're  already  in  a  sit- 
uation where  U.S.  companies  are  not  allowed  to  market  globally 
the  one  encryption  method  that's  used  around  the  world.  I  think 
it  hurts  the  bottom  line  of  U.S.  software  and  computer  companies 
in  terms  of  lost  sales  abroad.  They  alienate  users  in  the  United 
States  who  use  one  method  of  encryption.  The  rest  of  the  world 
uses  a  different  and  even  stronger  encryption  method. 

Will  this  have  an  effect  on  how  U.S.  copyright  holders  can  use 
encryption  to  protect  their  online  works.  Dr.  Ficsor,  what  do  you 
think?  Are  we  being  a  little  foolish  in  our  withholding  of 
encryption? 

Dr.  Ficsor.  Those  who  encrypt  their  programs,  the  protected  ma- 
terial, do  so  not  just  to  protect  the  material  against  any  use  what- 
soever. I  speak  about  the  production  of  entertainment  and  informa- 
tion industries.  They  do  it,  for  the  purpose  of  making  it  available 
under  certain  conditions,  for  example,  for  making  it  available  in  a 
"software  envelope"  with  the  appropriate  licensing  information  on 
the  "envelope,"  which  is  available  with  the  material  encrypted  in 
it.  And,  if  you  give  your  bank  account  number  or  your  credit  card 
number,  and  if  you  start  negotiating — it's  a  kind  of  virtual  negotia- 
tion with  the  system — then  you  may  get  the  material  for  certain 
uses  under  certain  conditions  and  it  costs  a  certain  amount  of 
money.  Now  it's  clearly  in  the  interest  of  foreign  service  providers 
and  content  providers  to  only  make  available  works  in  encrypted 
format  which  can  be  also  decoded.  Therefore  certainly,  then  will 
also  make  available  the  appropriate  decoding  system.  So,  I  don't 
think  that  this  will  create  a  problem.  Otherwise,  this  is  a  very 
much  technical  aspect  and  I  am  not  a  real  expert  in  that  field. 

Mr,  Leahy.  It  won't  create  a  problem  if  we  in  the  United  States 
make  it  impossible  to  export  our  stronger  encryption  methods  that 
would  be  equal  to  that  of  what's  being  used  in  the  rest  of  the 
world? 

Dr.  Ficsor.  It's  very  difficult  to  answer  this  question  because  it's 
not  only  a  copyright  issue.  I  understand  that  it's  also  a  security 
issue.  If  you  do  not  export  them,  it's  possible  then  that  not  the  best 
method  will  be  applied,  but  only  the  next  best  one  method,  but  still 
it  may  be  sufficient  for  the  protection  of  works  in  this  way. 

Mr.  Leahy.  Mr.  Lehman,  I  want  to  note  for  the  record  that  I  ap- 
plaud you  and  those  who  worked  with  you  on  this  report.  I  think 
you  have  done  so  much  in  bringing  us  forward  in  this  area.  I  mean, 
you  and  Ms.  Peters  and  others  who  have  worked  on  this  have  made 
what  is  for  the  average  person  a  very  difficult  and  complex  area 
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of  law,  one  that's  understandable  and  workable,  and  I  applaud  you 
for  that. 

I  have  in  my  years  here,  seen  people  bring  their  intellectual 
abilities  to  this  area,  but  nobody  has  done  it  more  than  you,  and 
I  applaud  you  for  that.  Tell  me,  what  do  you  think  of  this 
encryption  matter?  I  mean,  aside  from  the  let's  hold  that  for  a  dif- 
ferent forum,  and  we've  already  have  held  hearings  on  that.  Aside 
from  the  security  interest,  national  security  interest,  from  a  com- 
mercial point  of  view,  are  we  hobbling  ourselves  by  withholding  the 
export  of  a  stronger  encryption  method? 

Mr.  Lehman.  Well,  Senator,  there  are  two  issues,  addressed  in 
your  question.  One  is,  are  we  hobbling  ourselves  because  we  aren't 
able  to  export  encryption  software,  and  sell  encryption  software,  or 
are  we  hobbling  ourselves  in  the  context  that  we  addressed  in  the 
White  Paper  because  we  aren't  enabling  people  to  export  software 
products  which  can  be  sufficiently  encrypted  to  provide  the  kind  of 
protections  that  we  talked  about  against  unauthorized  infringe- 
ment? 

I  think  there  is  very  little  question  that,  with  regard  to  that  sec- 
ond issue,  no,  we're  not.  The  kind  of  encryption  to  protect  yourself, 
against  widespread  copyright  infringement  is  much  different  from 
the  kind  of  encryption  required  to  protect  against  foreign  intel- 
ligence services,  and  the  like.  So,  from  the  copyright  point  of  view, 
in  view  of  this  administration  greatly  increasing  the  threshold  level 
which  encrypted  products  can  be  exported,  we  probably  have  an 
adequate  export  policy  now. 

With  regard  to  the  first  question  that  you  raised — that  is  wheth- 
er the  market  for  encryption  software  is  artificially  limited  for 
American  companies  by  export  control  policy — that  is  a  question 
that  really  gets  into  this  balance  that  Dr.  Ficsor  referred  to.  Obvi- 
ously, there  are  differences  of  opinion  between  the  people  who  want 
to  market  these  products  and  the  legitimate  national  security  and 
law  enforcement  concerns.  This  administration,  like  all  others,  has 
had  to  balance  those  considerations.  And,  as  you  may  know,  the  ad- 
ministration has  directed  the  Department  of  Commerce  to  study 
this  issue  and  we  are  in  the  process  of  doing  so. 

Mr.  Leahy.  Ms.  Peters,  did  you  want  to  add  anything  to  that? 

Ms.  Peters.  I  don't  have  any  expertise  in  the  area.  I'll  just  note 
that  we  are  building  an  electronic  copyright  registration  system 
with  copyright  management  information  attached  to  it  that  will  use 
encryption  technology,  but  it's  the  public  key/private  key  kind  of 
technology  that  uses  digital  signatures,  and  we  believe  that  that 
would  be  adequate. 

Mr.  Leahy.  The  LaMacchia  case  points  out  the  loophole  in  the 
current  law  that  prompted  our  introduction  of  S.  1122.  The  Court 
dismissed  an  indictment  brought  under  the  wire  fraud  statute  on 
the  grounds  that  protection  of  intellectual  property  rights  must  be 
asserted  under  the  copyright  laws.  So,  that  led  to  amending  the 
copyright  laws  as  we  propose  in  S.  1122.  What's  your  view  of  a  dif- 
ferent approach  of  seeking  an  amendment  to  the  wire  fraud  stat- 
ute? Or,  is  there  a  different  approach? 

Mr.  Lehman.  Well,  I  believe  we're  supporting  your  legislation  in 
that  regard.  Senator. 

Mr.  Leahy.  You  don't  look  for  a  different  approach? 
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Mr.  Lehman.  No,  we  don't.  As  I  mentioned  before,  where  there 
were  solutions  already  in  the  mill  that  were  perfectly  fine,  we  said 
"fine,  let's  go  with  those."  With  regard  to  the  proposals  in  S.  1122 
the  White  Paper  specifically  endorses  the  provisions  in  this  legisla- 
tion. 

Mr.  Leahy.  Obviously,  I  like  that  answer.  Ms.  Peters. 

Ms.  Peters.  We  really  haven't  looked  at  it  that  much. 

Mr.  Leahy.  OK.  Stop  there. 

Ms.  Peters.  We're  in  favor  of  anything  that  works,  and  whether 
you  choose  your  approach  or  another  way  for  it,  the  bottom  line  is 
that  it  is  a  problem  that  needs  to  be  addressed. 

Mr.  Leahy.  Dr.  Ficsor,  do  you  have  any  view  on  this? 

Dr.  Ficsor.  This  very  much  relates  to  the  specific  situation 
under  the  U.S.  law,  but  what  I've  read  in  the  White  Paper  was 
very  much  persuasive  for  me. 

Mr.  Leahy.  Mr.  Chairman,  I  have  other  questions,  but  I'll  submit 
them  for  the  record. 

I  must  go  back  to  my  other  meeting,  but  I  think  you  and  Chair- 
man Moorhead  are  to  be  commended  for  having  these  hearings. 
Frankly,  I  can't  think  of  having  three  people  who  would  better  re- 
flect the  best  talent  available  than  the  witnesses  we  have  here,  and 
I  think  we  are  fortunate  for  this.  And  I  will  submit  other  questions 
for  the  record.  And  I  thank  all  three  of  you  for  being  here. 

[See  appendix  for  questions  and  answers.] 

Mr.  Hatch.  Thank  you  certainly,  and  I  agree  with  you.  And  we'll 
keep  the  record  open  for  written  questions  from  anybody  on  the 
committee,  so  that  we  can  benefit  from  your  expertise  in  these 
areas. 

We'll  turn  to  Congresswoman  Schroeder.  I  have  to  apologize  for 
having  to  leave,  but  I've  got  just  one  of  these  schedules  that  I  can't 
keep  up  with.  And,  I'm  not  alone,  I  know,  but  if  you'll  forgive  me 
for  doing  so,  we  are  very  impressed  with  the  three  of  your  being 
here.  So,  Congresswoman  Schroeder  and  then  after  Congress- 
woman  Schroeder  has  started,  we'll  go  to  Congressman  Boucher. 

Mrs.  Schroeder  [presiding].  Thank  you  very  much.  Senator,  and 
we  are  flexible  here.  It's  wonderful.  I  aon't  know  if  this  is  our  new 
emergency  procedure  on  what's  essential  and  what  isn't,  but  here 
we  are. 

Let  me  say  one  of  the  difficulties,  of  course,  is  when  you  draft 
something  and  put  it  out  there,  everybody  then  starts  shooting  at 
it,  too,  and  I  understand  the  difficulty.  But  my  question  is  about 
some  of  the  things  that  we  are  hearing  here  as  people  take  shots 
at  what  you  have  drafted,  and  I  would  like  both  Ms.  Peters  and 
Mr.  Lehman  this  question: 

One  critic  has  come  into  the  office  and  asserted  that  these  bills 
are  really  nothing  but  an  industry  wish  list  and  that,  while  we're 
trying  to  say  that  it's  just  a  minor  clarification,  we're  really  rewrit- 
ing all  the  rules  of  the  road  and  that  it  will  foreclose  a  lot  of  the 
Internet's  innovative  and  exciting  potential,  and  become  a  cor- 
porate welfare  program.  Now  that  is  very,  very  charged  rhetoric, 
and  they're  claiming  we  are  drastically  upsetting  the  current  bal- 
ance that  we  now  have  between  creators  and  users. 

I  think  it's  very  important  to  have  both  of  you  on  the  record 
about  this  because  my  guess  is  they  will  be  around  visiting  many 
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Members  of  Congress  saying  we're  destroying  the  balance  and  try- 
ing to  make  this  look  like  it  s  just  a  little  vanilla  simple  thing,  and 
they  feel  very  strongly  it  is  not. 

Ms.  Peters.  I  can  start  by  saying  I  do  disagree  with  that  rhet- 
oric, whatever  you  want  to  call  it.  As  I  pointed  out  in  my  state- 
ment, the  Copyright  Office  actually  had  filed  comments  on  the 
Green  Paper  where  we  took  the  position  that  the  distribution  of 
copies  by  electronics  transmission  is  already  covered  by  section 
106(3).  We  have  a  pretty  technology-neutral  copyright  law,  and  I 
believe  that  transmissions  were  clearly  covered.  And,  yet,  reading 
the  comments,  people  were  concerned  that  courts  could  find  other- 
wise and,  therefore,  in  an  effort  to  basically  make  sure  that  people 
knew  what  the  rules  of  the  road  were,  why  not  clarify  it?  So,  if  I 
thought  it  was  already  covered,  I  certainly  don't  think  it  affects  the 
balance. 

If  you  look  at  the  other  parts  of  this  legislation,  there  are  rec- 
ommendations for  libraries  and  the  visually  impaired  and  these  are 
expanded  exemptions.  They  are  on  the  other  side;  they  help  users. 
So,  then  you  have  to  turn  to  the  end,  and  what  do  you  see?  You 
see  the  whole  new  chapter  12  that  has  technological  protections 
and  copyright  management  information.  I  have  great  difficulty  in 
seeing  how  these  recommendations  change  the  balance. 

Today,  as  Mr.  Lehman  already  pointed  out,  we  have  encrypted 
satellite  signals  and  we  have  a  remedy  under  the  Communications 
Act,  albeit,  for  basically  unlocking  those  kinds  of  encrypted  signals. 
We  have  it  in  the  copyright  lav/  with  regard  to  digital  audio  record- 
ing equipment.  We  have  the  equivalent  today  witn  respect  to  copy- 
right management  information;  that  is,  the  provisions  with  regard 
to  dealing  with  the  removal  of  the  copyright  notice  or  fraudulently 
placing  a  copyright  notice  on  work.  And,  so  I  strongly  believe  that 
the  proposals,  if  enacted,  would  not  really  change  the  balance. 

Mr.  Lehman.  Well,  I  want  to  make  it  crystal  clear  that  there  is 
absolutely  no  intent  whatsoever  to  restrict  the  rights  of  users  of 
copyrighted  works  that  they  have  always  enjoyed.  We  have  at- 
tempted to  pay  very  careful  attention  to  the  perceived  needs  of 
users  in  this  new  environment.  In  fact,  some  people  have  suggested 
that  we  have  taken  the  needs  of  the  users  too  much  into  account. 
For  instance,  despite  the  fact  that  the  Copyright  Office  was  a  part 
of  this  Working  Group,  Ms.  Peters  suggested  that  we  may  have 
gone  a  little  bit  too  far  when  we  recommended  section  108(g)  be 
amended  to  provide  that  libraries  can  make  three  digital  copies. 
She  suggested  that  libraries  should  only  have  one  copy. 

Also,  we  very  specifically  recommend  inner  library  loan  be  avail- 
able in  a  digital  context.  This  is  something  the  copyright  owner 
community  doesn't  like  at  all. 

Since  I've  been  in  this  Government  job,  I've  realized  what  all  of 
you  have  to  go  through,  and  that  is  that  it  is  simply  humanly  im- 
possible to  please  everybody  in  a  society  of  250  million  people.  It's 
hard  to  please  500,000  constituents  in  a  congressional  district.  We 
did  the  best  job  we  could.  We  listened  to  everybody.  I  think  there 
has  never  been  a  more  open  process  than  this.  We  published  a  pre- 
liminary report;  we  got  further  comments;  we  made  changes  based 
on  that.  I  think  when  we  issued  the  initial  report,  there  was  some 
legitimate  criticism  that  we'd  focused  too  much  on  the  commercial 
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market.  Perhaps  the  reason  for  this  was  that — it  goes  back  to  the — 
"it's  the  economy,  Stupid,"  I  suppose,  theme  of  the  Clinton  adminis- 
tration. 

We  wanted  to  make  certain  that  there  were  going  to  be  jobs  that 
were  produced  out  of  this  new  development,  and  that  new  economic 
activity  that  was  going  to  be  developed.  We  were  concerned  that 
these  growing  information  industries  that  had  done  so  well  in  the 
traditional  context  of  print  and  35-mm  film  and  tape  and  CD's,  and 
so  on  and  so  forth,  would  be  able  to  have  similar  opportunity  for 
growth  and  expansion  in  this  new  environment.  But,  it  was  very 
quickly  brought  to  our  attention  that  we  needed  to  focus  more  on 
tne  users.  People  said,  well,  you're  focusing  too  much  on  that;  you 
need  to  come  back  and  look  at  the  users,  and  we  did.  As  as  result, 
we  made  substantive  changes  in  our  final  report. 

We  took  out  any  reference  to  changes  in  the  first-sale  doctrine 
where  people  thought  that  was  going  too  far.  We  specifically  pro- 
posed an  amendment  to  section  108,  library  photocopying,  and  we 
modified  the  text  of  the  report  to  make  it  clear  that  we  felt  that 
all  of  the  traditional  remedies  now  available  under  section  107,  the 
fair  use  provision,  applied  equally  in  the  digital  content. 

So,  it's  very  difficult  to  respond  to  something  that  is  pure  rhet- 
oric. If  critics  of  this  report  have  very  specific  recommendations  to 
make  to  the  committee,  I  would  invite  you  to  consider  them  and 
we  will  be  happy  to  comment  on  those  recommendations.  It  is  very 
difficult  to  respond  to  rhetoric. 

Mrs.  ScHROEDER.  No,  I  understand  what  you're  saying,  and  I 
was  listening  to  Congressman  Moorhead's  questioning  before  the 
bells  went  off,  and,  obviously,  he  had  been  visited  by  some  of  the 
same  people.  And  there  seems  to  be  this  very  Orwellian  concern 
that  this  bill  is  going  to  turn  online  providers  like  America  On- 
line— they  are  going  to  become  strictly  liable  for  all  copyright  viola- 
tions of  any  of  their  users,  and  so  forth.  And,  the  other  piece  being 
that  you,  as  a  user,  are  going  to  be  monitored  and  if  you  attempt 
to  do  anything  about  the  monitoring,  that  that's  going  to  be  a  Fed- 
eral crime,  and  so  forth. 

So,  there  was  certainly  that  fear  being  conveyed  by  people  who 
came  to  see  me.  I've  gone  through  this  and  I  can't  quite  figure  out 
where  they're  getting  that.  So,  I'm  kind  of  like  you,  but — if  anybody 
knows  of  anything  in  this  bill  that  would 

Mr.  Lehman.  We  confront  two  problems  in  the  modem  age  in 
dealing  with  legislation.  This  committee  is  very  familiar  with  prob- 
lems of  militias,  and  so  on  and  so  forth.  There's  a  great  deal  of  fear, 
generally,  in  the  United  States  as  sort  of  the  conspiracy  theory  that 
the  government's  out  to  get  you  no  matter  what  you  do.  There's  not 
much  we  can  do  about  that  except  say,  "We're  not  out  to  get  you." 

The  other  problem  is  that  when  you're  dealing  in  any  area  of  eco- 
nomic law,  there  are  interest  groups  that  have  something  to  gain 
and  something  to  lose  by  existing  law  or  any  change  in  existing 
law,  and  those  interest  groups  will  use  an  opportunity  to  change 
to  try  to  get  a  better  advantage.  Often  times,  they  couch  their  argu- 
ments in  the  form  of  rhetoric  that  tries  to  disguise  the  special  in- 
terest involved. 

Historically,  in  the  copyright  area  people  who  do  not  create  intel- 
lectual property,  such  as  those  who  are  involved  in  selling  ma- 
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chines  that  make  it  possible  to  access  or  use  the  intellectual  prop- 
erty often  times  do  not  value  intellectual  property  very  high.  But, 
they  want  to  value  their  part  of  the  process  very  high  and  they  will 
use  opportunities  such  as  amendments  to  the  Copyright  Law  to  en- 
gage in  commercial  jockeying.  That's  only  to  be  expected.  It's  up  to 
you  as  Members  of  Congress  to  evaluate  the  arguments  that  are 
made,  and  if  legitimate  concerns  are  raised,  to  deal  with  them,  and 
then  to  dismiss  the  chaff  so  that  only  the  wheat  survives  in  the  leg- 
islative process. 

Ms.  F^TERS.  Could  I  clarify  one  thing  about  what  he  had  said 
about  the  three  copies  since  I  work  in  a  library? 

The  making  of  three  copies  is  the  established  preservation  stand- 
ard. Our  concern  was,  where  in  section  108  do  you  place  the  ref- 
erence to  3.  We  never  opposed  the  making  of  the  copies. 

Mrs.  ScHROEDER.  Thank  you  very  much.  Thank  you,  Mr.  Chair- 
man. 

Mr.  MooRHEAD  [presiding].  The  gentleman  from  Virginia  is  rec- 
ognized. 

Mr.  Boucher.  Thank  you  very  much,  Mr.  Chairman.  Mrs. 
Schroeder  and  I  were  enjoying  being  back  in  the  majority,  if  only 
temporarily.  Nevertheless,  we  welcome  your  return  to  the 

Mr.  Moorhead.  Both  of  you  were  a  good  half. 

Mr.  Boucher.  Ms.  Peters,  let  me  return  with  you,  if  I  may,  to 
the  question  of  the  first  sale  doctrine  and  its  application  to  the 
transmission  of  a  copyrighted  item  beyond  the  first  receipt.  If  this 
were  happening  in  the  print  world,  that  would  be  permitted.  Once 
you  buy  the  book,  you  can  then  transfer  that  book  under  the  first 
sale  doctrine. 

Ms.  Peters.  But  that's  the  point. 

Mr.  Boucher.  Well,  I  understand.  And,  your  concern,  as  I  per- 
ceive it,  is  that  this  is  not  like  a  book  because  there  would  be  two 
copies  left.  There  would  be  the  copy  on  the  machine  where  it  was 
originally  received,  then  there  would  be  the  copy  that,  in  fact,  is 
then  transmitted. 

Ms.  Peters.  Right. 

Mr.  Boucher.  Now,  my  question  to  you  is,  suppose  the  first  copy 
is  destroyed?  Why  not  allow  the  transmission  of  the  second  one 
under  the  first  sale  doctrine? 

Ms.  Peters.  We  had  filed  comments  that  suggested  that  maybe, 
if  that  was  the  case,  the  first-sale  doctrine  could  apply.  But,  the 
truth  is,  considering  the  basic  principle  of  the  first-sale  doctrine,  it 
wouldn't  work.  It  seems  to  me  far  better  to,  where  the  first  copy 
is  basically  destroyed,  to  treat  it  in  some  other  way.  You  can  do 
this  by  contract,  not  through  the  first-sale  doctrine.  The  principle 
of  the  first-sale  doctrine  has  to  do  with  a  particular  copy  that  is 
being  transferred.  So,  I'm  not  saying  that  the  issue  can't  be  ad- 
dressed. But  it  probably  should  be  done  outside  of  the  first-sale 
doctrine. 

Mr.  Boucher.  Well,  I  think  you  lose  the  intellectual  basis  for  op- 
posing that  if  the  first  copy  is  destroyed.  Would  you  not  agree  with 
that? 

Ms.  Peters.  You're  right,  since  there  is  only  one  copy  left.  There- 
fore, basically,  the  effect  is  the  same.  Philosophically,  though,  the 
principle  is  different  because  the  right  attached  to  a  particular 
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copy,  and  further  restrictions  on  the  distribution  of  that  particular 
copy  were  exhausted.  In  your  situation,  it  is  a  different  copy  that 
is  aistributed. 

Mr.  Boucher.  All  right.  Well,  let  me  simply  note  we're  obviously 
not  going  to  resolve  this  issue  now,  but  it's  something  I  think  we 
need  to  discuss,  and  if  you're  willing  to  talk  with  us  about  potential 
for  extending  it,  that  would  be  helpful. 

Let  me  turn  to  what  I  think  is  a  more  pertinent  discussion,  and 
that  is  the  potential  liability  of  the  company  that  operates  the  bul- 
letin board.  The  way  that  we  read  the  legislation,  there  is  the  very 
strong  potential  that  the  bulletin  board  operator  is  going  to  have 
copyright  liability  where  some  third  party  posts  an  item  on  the  bul- 
letin board  and  then  that  is  available  for  distribution  and 
downloading  other  places,  whether  or  not  the  bulletin  board  opera- 
tor has  actual  knowledge  that  that  item  is  copyrighted. 

Now,  as  I  understand  Commissioner  Lehman's  comments,  in  that 
circumstance,  under  that  state  of  facts  he  would  agree  that  there 
should  not  be  copyright  liability;  that  actual  knowledge  should 
have  to  be  shown  before  that  occurs. 

Now  if  I've  misstated  your  position,  Mr.  Lehman,  please  tell  us 
so.  But,  my  question  to  you,  Ms.  Peters,  is  would  you  agree  with 
that?  Should  we,  in  fact,  not  impose  liability  on  the  operator  of  the 
bulletin  board,  unless  it  can  be  shown  that  that  operator  has  actual 
knowledge  that  the  item  is  copyrighted? 

Ms.  Peters.  That's  one  of  the  areas  that  we  kind  of  put  off  look- 
ing at  in  our  Office  in  order  to  get  ready  for  this  hearing,  because 
we  had  a  hearing  last  week,  too,  and  we  said  we  would  deal  with 
it  in  our  second  part  of  the  testimony. 

We're  actually  meeting  with  online  service  providers  and  other 
people  who  are  affected  to  try  to  find  out  what  scenarios  are  caus- 
ing the  problems?  In  many  of  the  cases  that  we've  seen  or  that 
have  been  discussed,  we  don't  think  there'd  probably  be  liability  at 
all.  So,  what  we're  trying  to  come  to  grips  with  is,  in  what  way  is 
current  Law  going  to  cause  problems,  and  in  what  way  isn't  it?  In 
some  of  the  cases  that  have  been  discussed  with  us  we  believe  that 
there  would  be  no  liability  because  the  online  service  provider 
would  be  basically  like  a  common  carrier.  But,  in  other  cases,  they 
may  do  other  things  that  suggest  that  liability  should  attach. 

So,  we  really  haven't  come  to  grips  with  how  to  handle  the  issue, 
and  we  are  trying  to  get  more  information  on  what  the  problem 
really  is;  why  these  people  are  different  than  people  in  the  past 
who  have  had  liability  like  dance  halls  and  places  like  that.  So,  we 
will  get  back  to  you. 

Mr.  Boucher.  Let  me  ask  Mr.  Lehman,  please. 

Mr.  Lehman.  Well,  I  did  want  to  correct  something.  I  don't  want 
to  suggest  that  I've  stated  that  the  existing  copyright  law  always 
requires  actual  knowledge  of  infringement.  It  doesn't. 

Mr.  Boucher.  Well,  let  me  just  interrupt  by  saying  my  under- 
standing of  your  comments  when  you  were  addressing  this  precise 
situation  was  that  it  would  be  your  position  that,  as  we  enact  this 
measure,  we  not  impose  liability  on  the  bulletin  board  operator  un- 
less that  operator  had  actual  knowledge  that  the  item  was  copy- 
righted. 
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Mr.  Lehman.  What  I  was  saying  was  that,  first  of  all,  as  you  re- 
call, this  is  not  a  new  problem.  We've  had  bulletin  boards  for  about 
7  years  and  the  liability  issue  arises  in  other  areas — for  example, 
Ms.  Peters  referred  to  dance  halls,  newspapers.  The  newspapers 
such  as  the  Washington  Post  run  hundreds  of  advertisements  every 
day,  and  they  get  advertising  copy  from  advertising  agencies  and 
they  don't  have  their  lawyers  go  over  every  single  ad  and  make  cer- 
tain that  the  advertisement  doesn't  violate  someone's  rights.  You 
have  to  look  at  the  practical  reality  of  what  happens  out  there  in 
the  world.  The  practical  reality  is  you  will  find  very,  very,  very  few 
examples  of  somebody  successfully  suing  and  receiving  any  amount 
of  monetary  damages  for  anything  other  than  a  situation  in  which 
they  had  actual  knowledge. 

The  primaiy  remedy  that  is  always  asserted  is  basically  the  in- 
junctive relief  remedy.  The  injunctive  relief  remedy  automatically 
requires  knowledge  because  to  get  this  remedy  the  copyright  owner 
must  put  the  person  on  notice  that  there's  work  being  infringed 
that  the  person  is  permitting  the  work  to  be  infringed,  and  then 
ask  them  to  stop  the  infringement. 

Mr.  Boucher.  Well,  let  me  just  clarify  a  couple  of  things.  You 
had  indicated  that  there  were  few,  if  any,  examples  of  where  prob- 
lems have  arisen  in  this  context,  and,  yet,  there  is  pending  litiga- 
tion. There's  a  case  called  Netcom  in  which  that  bulletin  board  op- 
erator was  sued  by  the  Church  of  Scientology  because  some  third 
party  posted  material  on  the  bulletin  board  that  the  Church  of 
Scientology  had  copyrighted.  That  case  is  still  pending. 

So,  there  are  examples,  and  I  think  we'll  see  more  because  the 
advent  of  electronic  bulletin  boards  is  fairly  recent.  And,  as  the  use 
of  those  bulletin  boards  grows,  I  suspect  you  will  see  more  litiga- 
tion, unless  we  clarify  it  now.  We  have  the  chance  to  do  that  and 
that's  what  I'm  suggesting  we  do,  and  that  we  do  it  by  saying  that 
there  would  be  no  liability  in  the  absence  of  knowledge. 

Let  me  ask  you  this:  Would  you  agree  that  an  injunction  perhaps 
should  be  the  sole  remedy  in  the  circumstance  that  we're  discuss- 
ing where  there  is  no  knowledge  and  therefore  no  willful  intent  on 
the  part  of  the  operator  to  retransmit  a  copyrighted  work? 

Mr.  Lehman.  We  considered  this  very  carefully  and  heard  testi- 
mony about  it  in  making  our  recommendations.  Those  rec- 
ommendations went  through  a  tortuous  process  of  being  approved 
by  every  single  agency  and  department  of  the  Federal  Government 
and  the  entire  Cabinet,  in  the  White  House.  The  issue  of  online  li- 
ability was  discussed  very  much  at  every  one  of  those  levels.  Keep- 
ing in  mind  that  the  wort  of  philosophical  underpinning  of  the  re- 
port was  to  be  modest  and  make  minimal  changes,  the  fundamen- 
tal conclusion  was  that  there  was  not  a  justification  for  any  change 
in  the  standard  at  this  present  time.  So,  if  we  have  some  cases  that 
flush  out  more  of  a  problem,  then  perhaps  we  could  go  back  and 
look  at  it. 

Let  me  say,  though,  the  Congress  is  the  Congress,  and  I  know 
that  you  are  being  lobbied  and  we'll  be  lobbied  by  many  of  these 
groups.  I  know  that  there  are  discussions  that  are  going  on  be- 
tween copyright  owners  and  online  services  liability  and  online 
service  providers,  and  it  may  well  be  that  those  discussions  and 
that  your  work  will  yield  some  change.  And  I  doubt  that  we're 
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going  to  come  up  here  to  Capital  Hill  and  engage  in  the  same  kind 
of  struggle  that  we're  involved  in  over  the  budget  deficit  reduction 
over  those  changes. 

Mr.  Boucher.  What  about  an  injunction  being  the  sole  remedy? 

Mr.  Lehman.  I'm  reluctant  to  say  that  injunction  should  be  the 
sole  remedy  because  there  well  may  be  circumstances  under  which 
an  online  service  provider  should  be  required  to  compensate  a  copy- 
right owner  who  has  been  damaged. 

Mr.  Boucher.  In  the  absence  of  knowledge  that  the  item  was 
copyrighted? 

Ms.  Peters.  I  would  like  to  add  one  thing.  There  recently  was 
a  settlement  in  the  case  of  Frank  Music  v.  CompuServe.  This  in- 
volved an  online  service  provider  who  at  the  time  did  not  know 
that  copyrighted  works  had  been  posted  on  its  network,  but  once 
it  knew  that,  it  removed  the  songs.  In  that  settlement,  the  parties 
have  now  agreed  to  licensing  mechanism  in  order  to  know  whether 
or  not  works  that  are  copyrighted  are  going  to  be  performed  and, 
if  so,  to  ensure  that  the  proper  royalty  will  be  paid.  There  was  also 
a  monetary  settlement.  And,  in  the  other  case  with  the  Church  of 
Scientology,  the  individual  who  uploaded  the  copyrighted  work  has 
been  found  liable  for  copyright  infringement. 

Mr.  Boucher.  That's  nne.  There  should  be  no  problem  with  find- 
ing that  individual  liable.  It's  the  liability  of  the  bulletin  board  it- 
self that  I  think  is  the  subject  of  concern. 

Well,  let  me  just  say,  obviously,  we're  not  going  to  resolve  that 
either.  I  would  hope  that  both  of  you  would  express  a  desire  and 
willingness  to  work  with  us  on  that  issue  because  I  think  it  is  im- 
portant and  it's  one  that  concerns  a  lot  of  people  who  have  re- 
viewed this  legislation  with  some  skepticism.  And  I  would  be  will- 
ing to  facilitate  the  process  of  discussion  to  see  if  we  can't  come  to 
some  conclusion  on  what  I  think  is  a  fundamental  issue  of  assuring 
good  balance  between  content  protection  on  the  one  hand  and  the 
ability  of  these  electronic  services  to  thrive  on  the  other. 

One  other  question  I  have  and  that  deals  with  process.  Mr.  Leh- 
man, I  know  that  you  are  presently  discussing  with  World  Intellec- 
tual Property  Organization  member  nations  the  potential  for  a 
comprehensive  treaty  that  would  embody  many  of  these  intellectual 
property  protections  with  respect  to  digital  transmissions.  I  think 
that's  a  positive  step.  I  encourage  you  to  do  that. 

I  am  concerned,  however,  about  the  scheduling  of  that  and  the 
effect  that  that  scheduling  may  have  on  our  ability  in  this  sub- 
committee, and  in  the  House  in  particular,  to  resolve  the  issues 
that  we've  been  discussing  this  morning  in  an  appropriate  way  and 
process  this  legislation.  And,  I  would  hope  that  that  treaty  would 
not  be  moving  on  a  track  that  is  so  rapid  that  our  ability  to  do  that 
might  be  impaired.  After  all,  if  you  brought  it  back  in  the  course 
of  the  next  5  or  6  months  before  we  could  process  a  bill,  and  it  was 
simply  presented  to  the  Senate,  capable  as  the  Senate  is,  for  ratifi- 
cation, the  House  would  have  no  role  at  all  in  considering  these  is- 
sues. 

I  would  assume  it  is  not  your  intent  to  move  forward  in  such  a 
manner  or,  perhaps,  in  a  less  legal  matter,  preclude  as  a  practical 
question  our  ability  to  move  forward  by  having  other  countries  sign 
off  on  a  set  of  principles  that  we  as  of  yet  have  not  perfected  in 
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the  subcommittee,  presenting  to  us  with  what  amounts  to  a  fait 
accompli,  and  suggesting  that  if  we  don't  enact  a  generic  legislation 
to  adopt  that  set  of  principles  here,  that  we  will  then  be  out  of  step 
with  our  international  partners.  Just  give  us  the  assurance,  if  you 
would,  that  neither  one  of  those  concerns  is  well  founded. 

Mr.  Lehman.  I  don't  believe  those  concerns  are  well  founded. 
Frankly,  sometimes  I  wish  they  were.  I  wish  we  could  get  this 
international  matter  resolved  very  quickly.  Unfortunately,  that 
would  be  wishful  thinking  at  best.  If  you  think  legislation  is  a  dif- 
ficult process,  just  imagine  trying  to  mill  the  legislation  of  100  dif- 
ferent countries.  It's  not  going  to  happen  that  way. 

Mr.  Boucher.  All  right.  Very  good.  Mr.  Chairman,  thank  you 
very  much.  I  appreciate  your  indulgence  for  this  extended  period 
of  questioning. 

Mr.  MOORHEAD.  Well,  thank  you  very  much.  I  recognize  the  gen- 
tleman from  Virginia,  Mr.  Goodlatte. 

Mr.  Goodlatte.  Thank  you,  Mr.  Chairman.  I'd  like — I  under- 
stand while  I  was  away,  and  I  apologize  for  being  away,  that  there 
was  some  questioning  on  the  part  of  Senator  Leahy  regarding  prob- 
lems with  encryption  and  problems  that  U.S.  software  companies 
are  facing  in  their  efforts  to  be  competitive  internationally  because 
of  these  Grovernment  restrictions,  I  wondered  if  anv  of  you  could 
address  the  concern  that  I  have,  which  is  that  I  think  that  the  pro- 
cedure ought  to  be  to  raise  the  level  of  restrictions  to  whatever  the 
common  international  competitive  capability  is. 

The  foreign  competitors  are  making  higher  levels  of  encrypted 
software  available  to  businesses  abroad  and  we're  not  able  to  rise 
up  to  that  and  meet  it.  It  seems  to  me  that  we  are  going  to  lose 
our  dominant  position  in  that  market  fairly  rapidly.  There  are  al- 
ready stories  of  software  provided  by  the  United  States  to  compa- 
nies being  broken  by  hackers,  and  so  on,  overseas,  and  if  that  sort 
of  thing  becomes  a  common  event,  we're  going  to  be  at  a  severe 
competitive  disadvantage.  And,  in  my  opinion,  the  Government  is 
not  responding  rapidly  enough  to  address  this. 

It  seems  to  me  that  one  way  to  do  that  is  to  use  what  is  com- 
monly available  outside  of  this  country.  Surely,  we're  not 
disadvantaging  the  Government  in  its  efforts  if  somebody  who 
would  use  that  software  for  purposes  not  in  our  best  interest  can 
get  it  from  some  other  source. 

Mr.  Lehman.  Well,  Mr.  Goodlatte,  I  could  make  an  advertise- 
ment for  the  Commerce  Department,  which  I  know  isn't  all  that 
popular  on  your  side  of  the  aisle  these  days.  Under  this  administra- 
tion, and  in  particular.  Secretary  Ron  Brown,  there  have  been — has 
been  a  raising  of  the  threshold  of  export  controls  across  the  board 
on  high  technology  far,  far  greater  than  it's  ever  occurred  before, 
and  that  includes  in  the  area  of  encryption  exports.  That's  been  a 
hard-fought  battle  with  the  Department  of  Defense  and  the  secu- 
rity agencies,  and  it's  only  been  because  we  have  had  a  very,  very 
strong  voice  at  the  Cabinet  table  on  behalf  of  U.S.  businesses  that 
we  have  achieved  the  balance  that  we  have. 

Mr.  Goodlatte.  Do  you  think  that  the  current  situation  is  an  ac- 
ceptable situation  for  U.S.  software  manufacturers? 

Mr.  Lehman.  I  wasn't  making  a  judgment  about  that.  I  was 
merely  observing  that  we  have  substantially  raised  the  capacity  to 
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export  encryption  technologies  and  other  technologies,  and  that's 
happened  because  of  very  powerful  advocacy  within  this  adminis- 
tration and  in  particular  the  Commerce  Department. 

You  know,  the  next  time  that  there  is  a  bombing  of  a  major  pub- 
lic building — and  hopefully  there  will  not  be  a  next  time — and  the 
law  enforcement  authorities  need  to  have  access  to  communications 
of  terrorists  and  other  things,  I  would  hate  to  be  responsible  for 
saying  that  I  took  it  out  of  the  power  of  the  Federal  Bureau  of  In- 
vestigations to  access  those  communications.  That's  basically 
what's  involved  here.  It's  a  very,  very  difficult  process,  not  only  for 
our  administration,  but  for  our  predecessor  administrations  and 
our  successor  administration,  and  it's  a  balance  that  has  to  be 
struck. 

Mr.  GOODLATTE.  Let  me  just  say,  Commissioner  Lehman,  that  I 
agree  with  you  fully  that  we  don't  want  to  have  that  happen,  but 
if  software  that  is  encrypted  to  a  higher  level  is  available  in  this 
country,  and  it  is  available  in  other  countries  from  other  foreign 
sources,  then  it  seems  to  me  that  what  we're  talking  about  here  is 
not  going  to  be  impacted  by  that  very  consideration.  And,  frankly, 
if  you  think  that  a  balance  has  been  achieved  at  this  point,  I  don't 
think  that's  a  good  advertisement  for  the  Commerce  Department. 
But,  I  do  think  that  we  have  a  big  gulf  here  between  what's  avail- 
able in  this  country,  what's  available  from  foreign  vendors,  and 
what  our  vendors  can  sell  to  foreign  banks  and  a  multitude  of  other 
businesses  that  need  to  have  access  to  the  software.  And,  it's  a  seri- 
ous problem  that  has  lingered  on  and  ought  to  be  addressed. 

Mr.  Lehman,  The  President  has  asked  Secretary  Brown  to  fur- 
ther study  this  question  and  make  the  recommendation  to  him.  So 
we're  continuing  to  work  on  it.  Your  concerns  are  obviously  very, 
very,  very  legitimate  concerns,  and  it  concerns  me  also.  It's  a  tough 
issue. 

Mr.  GooDLATTE.  Thank  you.  Anybody  else  want  to  say  anything 
about  this? 

[No  response.! 

Mr.  GooDLATTE.  Let  me  shift  gears  then  and  ask  about  another 
issue.  Are  we  headed  to  two  different  standards  here  on  the 
Internet  with  regard  to  copyright  infringement  versus  pornography 
in  terms  of  what  knowledge  has  to  be  held  on  the  part  of  a  provider 
of  these  services? 

Mr.  Lehman.  I  think  we've  always  had  two  different  standards. 
The  first  amendment  has  always  treated  liability  for  actions  that 
constitute  free  speech  much  differently  than  the  Copyright  Law  has 
for  actions  that  constitute  copyright  infringement.  They're  really 
just  apples  and  oranges.  Some  people  have  attempted  to  link  these 
two  areas  of  law  recently,  and  even  though  the  same  technologies 
may  be  involved  I  think  it  really  does  a  disservice  to  both  areas  of 
law  to  do  so.  I  think  it  does  a  disservice  both  to  the  law  of  the  first 
amendment  and  the  law  of  copyright  to  attempt  to  try  to  analogize 
from  one  to  the  other. 

Mr.  GooDLATTE.  Ms.  Peters,  do  you  have  anything? 

Ms.  Peters.  I  agree. 

Mr.  GOODLATTE.  Thank  you,  Mr.  Chairman,  Those  are  the  only 
questions  I  have. 
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Mr.  MooRHEAD.  Thank  you.  The  gentleman  from  California,  Mr. 
Becerra? 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  Before  I  ask  any  ques- 
tions, I  don't  know  if  it's  been  addressed  because  I've  been  unable 
to  attend  most  of  the  hearing,  Mr.  Chairman,  but  I  hope  this  is 
only  the  beginning  of  a  series  of  hearings  on  this  particular  issue, 
since  we  obviously  have  a  lot  of  folks  who  have  not  yet  testified  and 
would  love  the  opportunity  to  provide  this  committee  with  informa- 
tion. Is  there  any  understanding  as  to  what  will  happen  with  re- 
gard to  any  future  hearings? 

Mr.  MooRHEAD.  There  will  be  two  or  three  probably  down  the 
line. 

Mr.  Becerra.  And,  this  is  a  question  for  the  panel,  and  I  thank 
all  of  you  for  being  here.  It's  a  fairly  straightforward  bill.  There 
aren't  too  many  bills  that  are  just  a  few  pages  long.  What  will  be 
the  next  generation  of  legislation  that  we  see  after  this?  Whether 
this  is  modified  and  passed  or  not,  I  suspect  that  we  all  envision 
that  there  will  be  some  cleanup  legislation;  there'll  be  some  addi- 
tional legislation  to  deal  with  new  technologies.  But,  what  is  the 
next  wave  of  legislation  to  try  to  deal  with  the  issue  of  copyright 
infringement  and  the  use  of  the  digital  highway? 

Ms.  Peters.  I  can  start  by  saying  I  don't  think  you're  going  to 
see  anything  maior  in  the  next  couple  of  years  dealing  specifically 
with  this.  Everybody  has  to  experiment  and  find  out  what  works. 
I  mean,  we  look  at  the  law  today  and  we  know  that  it's  based  on 
hard  copies,  and  it  was  radio  and  television  broadcasting.  And,  at 
some  point,  you're  going  to  look  at  the  issue  as  access  to  works  and 
use  of  works,  but  we're  not  there.  And  I  don't  think  you're  going 
to  be  there  for  a  while,  and  I  think  an  awful  lot  of  people  are  going 
to  be  looking  at,  including  the  Copyright  Office,  what  works,  what 
doesn't,  and  come  back  at  some  point  in  time. 

Mr.  Lehman.  There  was  a  time  when  people  thought  that  you 
only  amended  the  copyright  law  once  every  50  years.  That  was  the 
thought  very  much  in  1976  when  the  law  was  last  revised,  and  yet 
if  you  look  at  the  statute  today,  it's  quite  different  than  it  was  in 
1976.  This  committee  now  has  a  different  name  then  it  had  then. 
It's  a  subcommittee  on  intellectual  property  simply  because  this 
subject  matter  is  too  important,  it's  too  volatile  and  vital  and  fast 
changing  not  to  acquire  fairly  frequent  attention  by  Congress.  So 
I  suspect  we  will  be  back  with  changes  in  the  future,  and  I  can't 
really  identify  per  se  what  those  will  be  other  than  to  say  that,  if 
we  are  successful  in  the  international  context,  hopefully,  we  will 
have  an  agreement  which  will  very  much  mirror  U.S.  law  and  re- 
quire very  little  change  in  U.S.  law.  But,  it  may,  indeed,  require 
some  change,  and  so  we  may  be  back  with  some  implementing  and 
conforming  provisions  in  that  regard. 

I  think  that  there  are  areas  other  than  the  copyright  law,  that 
relate  to  content  that  may  need  to  be  changed.  For  example,  the 
Uniform  Commercial  Code  may  need  to  be  revised  to  accommodate 
contracts  made  in  cyberspace. 

Mr.  Becerra.  I  think  that's  a  good  point.  The  UCC  will  have  to 
change.  Did  you  have  a  comment? 

Dr.  FicsoR.  As  far  as  international  level  is  concerned,  of  course, 
we  have  still  to  make  a  lot  of  efforts  to  produce  a  solution  similar 
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to  the  one  which  is  proposed  in  the  two  bills  here.  But,  if  we  speak 
of  some  other  possible  issues  which  are  not  now  on  the  agenda,  it's 
possible  that  in  the  near  future  we  have  to  address  the  issues  re- 
lating to  what  are  referred  to  as  multimedia  productions. 

For  the  time  being,  this  concept,  multimedia,  is  not  very  much 
clear,  and  everybody  thinks  of  something  else  and  speaks  of  some- 
thing else  under  this  notion  "multimedia."  Thus,  the  best  definition 
I've  ever  seen  was  in  a  Swiss  magazine  where  it  was  said  that  mul- 
timedia is  like  sex  for  teenagers:  everybody  speaks  about  it;  every- 
body thinks  that  the  others  do  it,  nobody  does  it  well,  and  every- 
body hopes  that  when  he  or  she  does,  it  will  be  great. 

As  far  as  multimedia  productions  are  concerned,  the  way  they 
exist  now,  in  general,  are  like  an  encyclopedia,  but  sometimes  this 
expression  is  used  in  respect  with  anything  that  is  interactive,  such 
as  interactive  movie,  and  so  on. 

For  the  time  being,  we  think  that  there  is  no  need  for  a  rush  to 
try  to  address  this  issue  at  the  international  level.  On  the  basis  of 
article  2  (1)  and/or  (5)  of  the  Berne  Convention,  it's  clear  that  these 
productions  are  protected  by  copyright.  But,  it's  not  unimportant  in 
which  way,  usually,  whether  they  are  assimilated  to  the  protection 
of  works  which  have  a  specific  legal  regime,  such  as  audiovisual 
works,  or  they  are  considered  as  compilations  with  another  regime. 
Therefore,  perhaps  in  the  future  we  should  consider  them  as  a  spe- 
cific category  which  may  need  some  specific  regulation. 

Mr.  Becerra.  It  seems  to  me  that  one  of  the  things  that  we'll 
have  to  deal  with  legislatively  is  the  whole  spector  of  defining 
terms,  redefining  terms.  And,  that's  done  in  these  two  bills,  and 
I'm  concerned  because  I  don't  think  the  dictionary  is  going  to  pro- 
vide us  with  the  answer  these  days  with  technology  moving  so 
quickly. 

Section  1201,  for  example,  is,  in  my  opinion,  very  broad.  If  I  were 
the  manufacturer  of  VCR,  I'd  be  concerned  that  my  business  may 
be  somewhat  jeopardized  by  section  1201  and  I  may  be  considered 
a  manufacturer  of  a  device  that  may  somehow  impinge  on  some- 
one's use  and  distribution  of  a  copyright. 

Are  we  going  to  have  legislation  dealing  with  redefining  and  giv- 
ing us  parameters  on  words  once  we  start  passing  legislation  like 
this? 

Mr.  Lehman.  I  don't  think  so,  Mr.  Becerra.  I  think  one  of  the 
beauties  of  the  American  system,  which  I  am  constantly  reminded 
of  when  I'm  with  Dr.  Ficsor  in  Geneva,  is  that  we  have  a  system 
where  we  repose  a  lot  of  fine-tuning  of  the  law  to  our  judicial  sys- 
tem and  our  civil  law  counterparts  do  not  have  that.  It's  a  system 
that  has  worked  extremely  well  in  the  copyright  area,  and  most  of 
these  areas  have  had  law  for  many  years  and  it  has  produced  an 
area  of  law  and  a  body  of  law  where  there,  frankly,  it's  a  lawyer's 
hell. 

I  say  it's  a  lawyer's  hell  because  there's  so  little  business  in  it 
for  trial  lawyers.  There  is  less  litigation  in  the  copyright  field  in 
1  year  in  the  entire  United  States  than  there  is  real  estate  litiga- 
tion for  200-year-old  real  estate  law  in  the  city  of  Washington,  DC, 
a  city  of  600,000  people,  in  1  year.  That's  because  we  have  a  very 
solid  statutory  foundation  and  we  have  a  pretty  good  and  respon- 
sible court  system  that  provides  responsible  solutions  to  most  of 
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these  questions.  So,  I  don't  think  we're  going  to  have  a  lot  of  prob- 
lems. 

Mr.  Becerra,  Is  practice  just  going  to  help  us  to  find  trans- 
mission? 

Mr.  Lehman.  By  the  way,  one  of  the  things  that  we  didn't  talk 
about  here,  for  example,  is  the  fair  use  guidelines  that  are  being 
developed.  One  of  the  things  that  we  have  set  up  as  a  part  of  this 
Information  Infrastructure  Task  Force  is  we  brought  together  copy- 
right owners  and  copyright  users,  to  discuss  what  they  think  fair- 
use  is  and  to  try  to  develop  voluntary  guidelines. 

You  see  that  in  many  cases  issues  never  even  get  to  court,  they 
never  even  get  to  Congress,  because  parties  have  just  been  able  to 
work  them  out.  From  the  point  of  view  of  someone  interested  and 
the  public  interest,  it's  wonderful.  It  shows  that  society  can  work 
really  well  from  the  point  of  view  of  a  lawyer  who  someday,  I  will 
have  to  go  back  to  the  private  practice.  It's  terrible  because  there 
won't  be  enough  business  for  all  of  us. 

Mr.  Becerra.  Is  it  your  opinion  that  we'll  see  some  accommoda- 
tion and  compromise  by  those  who  use  the  fair-use  law  and  those 
who  are  trying  to  modify  it? 

Mr.  Lehman.  Yes.  I'm  not  sure  that  many  people  are  trying  to 
modify  the  fair-use  law,  but  the  answer  is  yes.  I  think  these  discus- 
sions on  fair  use  are  taking  place  among  the  parties,  but  we  get 
feedback.  We're  sort  of  monitoring  what's  going  on  there. 

Mr.  Becerra.  But  there's  no  agreement  yet? 

Mr.  Lehman.  Not  yet,  but  it's  going  quite  well.  We've  only  been 
at  this  for  less  than  about  a  year  or  so.  As  you  know,  there  were 
quite  a  few  agreements  that  were  achieved  in  the  context  of  the 
1976  Copyright  Act,  and  the  people  negotiated  for  years  and  years 
and  years  before  they  finally  achieved  those.  With  this  in  mind,  I 
think  these  organizations  are  making  pretty  rapid  progress.  I  think 
on  the  part  of  the  copyright  owner  community  there's  a  far  less 
hard-line  position  than  there  was  in  the  past.  Back  in  the  1970's 
and  1960's,  there  were  people  in  the  publisher  community  who  said 
there  is  no  such  thing  as  the  doctrine  of  fair  use.  That's  just  not 
there  anymore.  People  accept  that.  I  think  in  our  report  we  made 
it  clear  to  the  extent  we  could  that  there  is  fair  use  and  that  it  cov- 
ers everything.  People  are  recognizing  that  and  they're  trying  to 
flesh  out  what  fair  use  means. 

Mr.  Becerra.  Thank  you.  Thank  you,  Mr.  Chairman. 

Mr.  MooRHEAD.  Thank  you.  It's  been  an  excellent  hearing.  I'm 
glad  to  be  with  the  Senators  here  today.  I  want  to  thank  you.  Com- 
missioner Lehman,  and  others  for  coming.  Especially,  I  want  to 
thank  you,  Dr.  Ficsor,  for  coming  all  the  way  from — I  understand 
you  were  in  Amsterdam  and  flew  over  from  there.  You're  flying 
back.  When  you  get  back  to  Geneva,  I  hope  you  will  tell  Dr.  Bogsch 
that  we  send  him  our  best  regards. 

Dr.  Ficsor.  I  will  convey  it. 

Mr.  MooRHEAD.  We  hope  you  have  a  pleasant  stay  for  the  short 
while  you  can  be  here  in  Washington.  Thank  you  very  much  for 
coming. 

[Whereupon,  at  12:30  p.m.,  the  subcommittee  adjourned.] 
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of  the 
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February  15.  1996 


(202)  707-8350 


Dear  Mr.  Chairman: 

1  am  pleased  to  provide  the  following  answers  to  your  written  questions  concerning  your 
bill.  II  R  2441 .  and  S.  1284.  the  National  Information  Infrastructure  Copyright  Protection  Act. 
In  my  November  15th  testimony,  I  indicated  an  intent  to  submit  to  the  Subcommittee  an 
additional  statement  covering  issues  not  specifically  addressed  in  the  proposed  legislation.  Since 
\our  questions  cover  the  issues  we  intended  to  address  in  that  submission,  we  submit  these 
answers  in  lieu  of  a  second  statement. 

Question  1:  «> 

Broadcasters  have  contacted  me  requesting  an  exemption  in  these  bills  so  that  their 
,  broadcasts  are  not  confused  with  the  digital  transmissions  covered  in  the  bill.  What 

is  >our  recommendation? 

Answer: 

I'hc  Copyright  Office  does  not  believe  that  such  an  exemption  is  necessary  at  this  time, 
riic  bills  would  amend  the  distribution  right  to  clarify  that  the  distribution  of  copies  of  a  work 
lo  itic  public  may  be  accomplished  by  means  of  transmission.  Based  on  current  technology,  this 
wtiuld  not  cover  broadcasts  any  more  than  present  law  does,  since  a  broadcast  does  not  result 
ill  copies  being  di.stributed  to  the  public.  If  the  technology  were  to  change  so  that  this  is  no 
li'iii;er  ilie  case,  ihe  appropriateness  of  an  exemption  for  broadcasts  might  have  to  be  examined, 
depending  on  the  nature  of  the  uses  of  works  being  made  by  the  broadcasting  industry  at  that 
lime. 


Question 


Could  a  "browser"  be  held  statutorily  liable  without  downloading  a  copyrighted 
work  under  these  bills?  What  about  a  third  party  who  does  not  decode  copyright 
protection  devices  to  access  a  work  but  accesses  a  work  without  knowledge  that  it 
has  been  decoded  by  another  party? 

Answer: 

Ihese  bills  do  not  affect  the  liability  of  browsers.      Under  current  copyright  law. 
depending  on  the  scope  of  his  or  her  activities,  a  "browser"  could  in  theory  be  held  liable  even 
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if  he  or  she  did  not  download  a  copyrighted  work.  Courts  have  held  that  the  copying  of  a  work 
into  a  computer's  random  access  memory  ("RAM"),  which  occurs  automatically  when  the  work 
is  transmitted  from  another  computer,  can  in  itself  infringe  the  copyright  owner's  reproduction 
right.  Accordingly,  if  the  "browsing"  involves  the  browser  receiving  a  transmission  of  all  or 
a  substantial  portion  of  a  work  in  order  to  view  it  on  his  or  her  computer  screen,  without  the 
consent  of  the  copyright  owner,  the  conduct  is  likely  to  constitute  a  prima  facie  case  of 
infringement.  The  term  "browsing,"  however,  is  an  ambiguous  term,  and  could  involve  various 
types  of  conduct.  Depending  on  the  circumstances,  some  types  of  "browsing"  may  qualify  as 
fair  use. 

Some  argue  that  the  act  of  "browsing"  should  never  constitute  infringement.  The  issue 
of  what  types  of  browsing  should  lead  to  liability  is  a  policy  question  that  may  deserve  further 
attention.  At  present,  however,  there  has  been  no  indication  of  problems  having  arisen,  and  the 
bills  do  not  contain  any  provisions  that  would  alter  current  law.  We  note  that  the  marketplace 
may  satisfactorily  resolve  many  of  the  issues  involved  without  the  need  for  government 
intervention;  already  services  exist  that  make  clips  of  copyrighted  works  available  to  consumers 
at  no  cost. 

As  to  a  third  party  who  accesses  a  work  without  knowledge  that  it  has  been  decoded  by 
someone  else,  he  or  she  may  be  liable  for  copyright  infringement  under  current  law  if  the  work 
is  protected  by  copyright  and  access  is  gained  without  permission.  He  or  she  would  not  be 
liahic,  however,  for  violation  of  section  1201  of  the  bills  (the  so-called  "black  box"  provision). 
Only  a  person  who  engages  in  an  act  of  importing,  manufacturing  or  distributing  one  of  the 
de\  ices  outlawed  by  that  section,  or  who  offers  or  performs  a  service  outlawed  by  that  section. 
Lould  he  held  liable  for  its  violation. 


Question  3: 


Some  issues  left  unaddressed  by  this  legislation  may  be  equally  important  as  the  ones 
that  are  addressed.  Which  issues  do  you  believe  are  ripe  for  consideration  at  this 
point  in  time  and  which  do  you  feel  should  wait  until  a  more  in-depth  study  of  the 
copyright  system  as  a  whole  is  conducted? 

Aiis«er: 

The  bills  in  their  current  form  address  the  most  pressing  issues  raised  by  existing  digital 
technology  They  clarify  the  law  so  as  to  provide  greater  certainty,  and  they  provide  imponant 
valcuuards  for  the  technology  and  licensing  information  that  copyright  owners  will  need  to  rely 
on  Ml  inakiniz  their  works  available  on  the  Nil. 
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At  this  point  in  time,  the  issue  of  on-line  service  provider  liability  may  also  be  ripe  for 
consideration.  The  Copyright  Office's  views  on  this  issue  are  set  forth  in  our  answer  to 
Question  (8)  below. 

Those  issues  that  can  appropriately  await  a  more  in-depth  study  of  the  copyright  system 
as  a  whole  include:  (1)  whether  the  copyright  owner's  exclusive  rights,  and  the  exemptions 
available  to  users,  should  be  formulated  in  a  way  that  is  less  format-  and  technology-specific; 
(2)  whether  the  existing  categories  of  copyrightable  works  should  be  mamtained;  and  (3)  how 
ti)  define  the  essential  distinction  between  public  and  private  uses. 


Oue.stion  4: 

What  role  do  you  envision  the  "fair  use"  doctrine  playing  as  the  Nil  develops?  Are 
there  any  changes  Congress  should  consider  in  Section  107?  How  can  fair  use  be 
meaningfully  implemented  in  the  digital  networked  environment? 

Answer: 

Todaw  the  fair  use  doctrine  plays  a  critical  role  in  calibrating  an  appropriate  balance 
between  the  rights  of  copyright  owners  and  the  interests  of  users  of  copyrighted  works.  It 
modifies  the  grant  of  private  ownership  rights  by  allowing  certain  beneficial  and  reasonable  uses 
ot  works  without  the  copyright  owner's  consent.  Fair  use  should  continue  to  play  this  critical 
role  in  the  digital  environment,  both  today  and  as  technology  evolves  in  the  future. 

The  Copyright  Office  believes  that  Congress  should  not  consider  making  any  changes  in 
section  107  at  this  time.  Section  107.  which  represents  a  statutory  formulation  of  the  judicially 
de\cloped  doctrine  of  fair  use.  is  the  most  flexible,  forward-looking  and  technology-neutral 
provision  of  the  Copyright  Act.  It  articulates  in  statutory  language  broad  and  general  principles 
o\  reasonableness,  public  benefit  and  potential  harm,  allowing  them  to  be  weighed  in  light  of  the 
circumstances  of  each  case.  Its  language  and  concepts  apply  equally  well  to  all  types  of  uses 
of  all  types  o\  works. 

The  questions  posed  for  fair  use  in  the  digital  environment  are  therefore  not  a  problem 
nt  statutory  language,  but  relate  instead  to  judicial  interpretation  of  the  doctrine  in  the  differing 
envirt)nment  of  digital  communications,  and  to  the  ability  to  take  advantage  of  the  fair  use 
privilege  in  an  encrypted  digital  world.  If  couns  prove  unable  to  adapt  prior  case  law  in 
appropriate  ways,  or  if  as  a  practical  matter  fair  use  is  substantially  diminished  in  its  application 
because  licensing  practices  do  not  develop  in  a  flexible  enough  direction,  then  Congress  may 
need  to  respond  in  the  future.  At  present,  however,  we  do  not  see  the  existence  of  any  problems 
thai  require  a  legislative  solution. 
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Fair  use  may  meaningfully  be  implemented  in  the  digital  environment  in  a  number  of 
ways.  First,  consensual  guidelines  may  be  adopted  that  will  allow  certain  uses  without  payment. 
For  the  past  year  and  a  half,  ongoing  discussions  have  been  held  among  interested  parties  to 
work  toward  this  goal.  Even  without  such  guidelines,  copyright  owners  may  voluntarily  allow 
access  to  their  works  on-line  for  fair  use  purposes.  License  or  access  fee  structures  may  be 
developed  that  will  take  into  account  the  proportion  of  total  uses  that  qualify  as  fair  use. 
Finally,  as  the  White  Paper  suggests,  certain  acts  of  decryption  may  be  excused  if  the  ultimate 
purpose  is  to  make  fair  use  of  the  work. 


Question  5: 

\\  ill  the  digital  importation  right  be  difficult  to  enforce  as  a  practical  matter  due  to 
the  fact  the  Customs  Service  can  not  stop  a  digital  transmission?  Will  the  right  have 
an\  value  to  the  copyright  owner?  How  will  it  add  anything  meaningful  to  e.xisting 
rights? 

.Answer: 

The  digital  importation  right  probably  will  not  be  able  to  be  enforced  in  the  same  way 
ihai  the  importation  right  is  enforced  today  in  the  context  of  tangible  copies.  As  practical 
mailer.  Customs  cannot  monitor  digital  transmissions  as  the  electronic  signals  pass  U.S.  borders. 
Bui  this  does  not  mean  that  the  right  will  have  no  value.  First,  it  has  an  important  theoretical 
jusiificaiion.  since  the  importation  right  is  part  of  the  distribution  right  and  should  therefore 
parallel  its  scope,  covering  all  methods  by  which  a  work  may  be  distributed  to  the  public.  In 
addiiicin.  there  are  circumstances  where  the  copyright  owner  may  be  able  to  rely  on  the 
imporiaiion  right  in  proceeding  against  an  infringer.  If.  for  example,  someone  engages  in  an 
ongoing  business  involving  the  unauthorized  transmission  of  copyrighted  works  from  abroad, 
ihc  copyright  owner  could  obtain  an  injunction  against  this  continued  conduct  and/or  damages 
lor  ihc  past  infringements.  This  would  be  an  option  even  if  the  person  engaging  in  the 
unauthorized  importation  was  not  violating  the  reproduction  right  by  making  unauthorized  copies 
ot  ihc  works  within  the  United  States. 


Question  6: 

An  op-ed  in  the  November  13  Washington  Times  stated  that  "the  White  Paper  is  an 
astoundingly  radical  measure  which  makes  reading  a  document  on  the  screen  of  your 
Web  browser  a  copyright  violation,  cuts  those  you  cannot  afford  to  'license' 
information  off  from  the  information  highway  and  dramatically  restricts  the  'fair 
use'  of  copyrighted  material."    How  do  you  respond  to  these  arguments? 
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Answer: 

It  is  important  to  distinguish  between  the  White  Paper,  produced  by  the  Working  Group 
on  Intellectual  Property  Rights  of  the  Administration's  National  Information  Infrastrucmre  Task 
Force,  and  the  bills  that  are  pending  before  Congress.  While  the  pending  bills  contain  legislative 
proposals  suggested  in  the  White  Paper,  and  supported  by  its  legal  analysis,  the  bills  stand  on 
iheir  own  and  do  not  incorporate  the  White  Paper's  analysis  as  such.  As  discussed  in  our 
answers  to  questions  (2)  and  (4)  above,  the  proposed  legislation  does  not  affect  in  any  way  the 
legal  status  of  "reading  a  document  on  the  screen  of  [one's]  Web  browser,"  the  availability  of 
access  to  the  information  highway,  or  the  scope  of  application  of  the  fair  use  doctrine.  These 
arc  important  issues,  and  will  doubtless  be  the  subject  of  continuing  debate  over  the  coming 
iiioiuhs  and  years,  but  the  bills  are  narrowly  drafted  to  address  only  a  few  specific  concerns. 
riic  Copyright  Office  assumes  that  this  will  be  confirmed  by  the  legislative  history  to  the  bills 
as  c\entuallv  enacted. 

As  to  the  White  Paper  discussion,  while  there  may  be  room  for  reasonable  disagreement 
o\cr  particular  characterizations  or  conclusions,  it  is  difficult  to  see  how  it  can  be  called 
"asioundingiy  radical."  The  repon  summarizes  the  current  state  of  the  law,  and  concludes  that 
tcu  changes  are  necessary  to  adapt  copyright  to  current  digital  technology. 

In  particular,  to  address  the  points  quoted  from  the  Washington  Times  op-ed  piece:  The 
Willie  Paper  notes,  accurately,  that  retrieving  a  copyrighted  work  over  a  digital  network  entails 
the  creation  of  a  copy  of  the  work  under  current  technology,  and  that  the  prevailing  legal 
interpretation  today  holds  that  such  a  copy  implicates  the  copyright  owner's  exclusive  right  to 
reproduce  ihe  work.  (It  does  not  suggest  that  the  act  of  reading  itself  constitutes  infringement.) 
Ju>i  as  u  ith  a  traditional  use  of  a  copyrighted  work,  the  White  Paper  indicates  that  the  copyright 
ouners  consent  will  generally  be  required  when  a  copy  of  the  work  is  retrieved  electronically, 
and  ma\  be  conditioned  upon  payment  of  a  license  fee.  The  assertion  that  access  to  copyrighted 
works  may  require  payment  reflects  fundamental  principles  of  copyright  law,  and  is  hardly  a 
radical  position.  Finally,  the  White  Paper  describes  the  existing  parameters  of  the  fair  use 
doctrine  as  established  by  Congress  and  the  courts,  and  concludes.  "It  is  reasonable  to  expect 
ihai  courts  would  approach  claims  of  fair  use  in  the  context  of  the  Nil  just  as  they  do  in 
iradiiionai  environments. '"  White  Paper  at  80.  It  proposes  no  legislative  change,  let  alone  a 
draniaticll  restrict(ionl,"  but  notes  that  the  Working  Group  had  convened  a  conference  of 
interested  parties  who  have  met  on  a  regular  basis  in  an  attempt  to  negotiate  consensual 
guidelines  tor  fair  use  in  the  digital  environment. 

Question  7 

The  Caucus  on  Intellectual  Property  of  the  Conference  on  College  Composition  and 
Communication  states  that  if  these  bills  are  passed  in  their  present  form,  it  would 
destroy  the  gains  teachers  have  made  in  using  the  Internet  and  the  World  Wide  Web 


92 


Chairman  Moorhead  6  February  15,  1996 


as  education  resources  because  it  would  discourage  the  common  practice  of 
"browsing"  and  would  make  universities  liable  for  students'  copyright  infringement. 
How  do  you  respond? 

Answer: 

Again,  as  discussed  in  our  answer  to  Question  (2),  the  bills  in  their  present  form  do  not 
alter  the  current  legal  status  of  "browsing."  Browsing  on  the  Internet  today  may  entail  the 
making  of  copies  of  works  without  authorization.  Accordingly,  to  the  extent  that  such  use  of 
works  by  teachers  and  students  has  not  been  challenged  by  copyright  owners,  perhaps  because 
it  is  not  economically  significant  or  because  it  may  qualify  as  fair  use.  passage  of  the  legislation 
should  not  lead  to  more  challenges.  Nor  do  the  bills  contain  anything  that  would  shift  liability 
trom  students  to  universities.  If  the  universities  are  not  liable  under  current  law,  they  will  not 
be  liable  under  the  proposed  amendments. 


Question  8: 

Some  groups  have  reacted  negatively  to  these  bills  due  to  a  perceived  chilling  effect 
resulting  from  on-line  service  provider  liability.  Currently,  there  are  no  such 
provisions  for  such  liability  in  the  bill,  but  they  are  discussed  in  the  White  Paper. 
What  is  the  current  state  of  the  law  regarding  on-line  service  provider  liability? 
How  do  you  think  Congress  should  deal  with  the  issue  of  on-line  service  provider 
liability? 

.Answer: 

Given  the  degree  of  concern  that  has  been  expressed  about  the  potential  liability  of  on- 
line service  providers,  this  is  an  issue  that  should  be  considered  seriously.  At  the  same  time, 
however,  since  the  bills  in  their  current  form  do  not  implicate  this  issue  in  any  way  and 
ihcrctore  would  not  prejudice  its  resolution,  it  would  be  possible  to  move  ahead  with  the  pending 
legislation  and  deal  with  on-line  service  provider  liability  separately. 

The  Copyright  Office  believes  that  the  White  Paper  fairly  and  accurately  sets  forth  the 
current  state  of  the  law  in  this  area.  In  addressing  the  responsibility  of  businesses  engaged  in 
hniiging  infringing  works  to  the  public,  the  courts  have  developed  doctrines  of  contributory 
mtringement  and  vicarious  liability  to  supplement  the  potential  direct  infringement  that  may 
occar  tiirough  acts  o\'  distribution  and  public  performance  or  display.  The  White  Paper  describes 
the  evolution  and  essential  elements  of  these  doctrines.  While  some  argue  that  various  lines  of 
the  ca.se  law  are  inapposite  due  to  facaial  distinctions  between  the  role  of  on-line  service 
pro\  iders  and  other  types  of  middlemen  in  the  distribution  chain,  we  agree  with  the  Working 
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Group  that  the  concepts  of  existing  law  on  their  face  apply  to  many  of  the  activities  of  on-line 
service  providers. 

The  White  Paper  concludes  that  a  case  has  not  yet  been  made  for  varying  these  rules  and 
treating  on-line  service  providers  differently.  Since  the  White  Paper  was  issued,  a  number  of 
arguments  have  been  put  forward  in  an  attempt  to  make  that  case.  In  panicular,  it  has  been 
pointed  out  that  the  sheer  volume  and  speed  of  transmissions  made  through  on-line  services 
differentiate  those  services  from  traditional  publishing,  and  may  make  it  impossible  to  monitor 
the  cimtent  of  the  transmissions  in  a  meaningful  way  (particularly  where  the  transmissions  have 
been  encrypted).  Further  examination  of  the  evidence  in  this  respect  may  establish  the  need  for 
some  type  of  special  legislative  treatment. 

We  note,  however,  that  any  chilling  effect  that  may  result  from  existing  doctrines  of 
comnbuiory  and  vicarious  liability  so  far  appears  to  be  slight.  On-line  service  providers  entered 
the  business  with  these  doctrines  already  established  in  the  law,  and  have  been  thriving  under 
ihe  current  legal  regime.  There  has  not  been  an  explosion  of  litigation,  and  the  few  cases  that 
h.i\e  been  decided  appear  reasonable  given  their  facts.  In  fact,  the  most  recent  case  on  the 
Nuhieci.  containing  the  most  thoughtful  judicial  analysis  of  the  issues  to  date,  is  in  many  respects 
quae  favorable  to  the  interests  of  on-line  service  providers.  Religious  Technology  Center  v. 
Ncicom  On-Line  Communications  Services.  Inc..  907  F.  Supp.  1361  (N.D.  Cal.  1995).  It 
ihcietoie  seems  appropriate  to  place  the  burden  on  the  providers  to  establish  their  need  for 
special  treatment,  and  to  confine  any  such  special  treatment  to  those  activities  for  which  it  is 
necessary 

.Any  legislation  shielding  on-line  service  providers  from  liability  should  not  be  absolute, 
hui  should  be  calibrated  carefully.  The  question  is.  what  protection  is  reasonable,  given  the 
laiiLie  ot  activities  being  engaged  in.'  At  any  given  time,  is  the  service  provider  performing  a 
luiKtion  more  analogous  to  a  traditional  publisher,  or  more  analogous  to  a  common  carrier.'  In 
.ippiopriaie  circumstances,  it  might  be  advisable  to  establish  a  safe  harbor,  allowing  service 
pro\iders  to  function  efficiently  without  fear  of  liability  if  they  observe  certain  precautions  and 
lollou  prescribed  procedures. 

If  Congress  decides  to  adopt  this  approach,  we  suggest  caution  in  two  respects  when 
lomiulating  the  terms  of  the  safe  harbor.  First,  it  is  critical  that  copyright  owners  not  be 
ivquiied  to  take  particular  steps  to  notify  service  providers  of  their  claims  as  a  condition  to  being 
.ible  10  sue.  Such  requirements  are  likely  to  be  considered  formalities  imposed  on  the 
cnloicement  of  rights,  which  are  prohibited  under  the  Berne  Convention  for  the  Protection  of 
l.iicrar>  and  Artistic  Works,  to  which  the  United  States  is  a  signatory.  Second,  care  should  be 
taken  not  to  create  perverse  incentives,  by  rewarding  the  deliberate  avoidance  of  knowledge  of 
claims 
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In  the  event  that  on-line  service  providers  are  able  to  establish  a  need  for  special 
treatment,  the  Copyright  Office  believes  that  these  concerns  can  be  accommodated  and  a 
reasonable  solution  found.  We  would  be  pleased  to  work  with  Congress  and  the  interested 
parties  to  assist  in  the  process. 


Question  9: 


How  will  clarifying  copyright  protection  in  the  digital  networked  environment  help 
small  business  and  start-up  companies?  Do  you  think  there  is  a  danger  that  these 
changes  will  mostly  help  big  copyright  industries?  How  will  they  affect  individual 
authors,  artists  and  other  creators? 

Answer: 

Copyright  owners  as  a  group  will  be  helped  across  the  board  by  the  proposed  legislation. 
This  group  mcludes  individual  authors,  artists  and  other  creators,  as  well  as  small  businesses  and 
stari-up  companies.  Anyone  who  creates  a  work  of  any  type  or  dimension,  or  pays  for  its 
creation,  or  purchases  a  copyright,  can  be  a  copyright  owner,  and  therefore  has  a  stake  in 
cnsurmg  that  his  or  her  rights  can  be  adequately  protected  and  enforced  on  the  Nil.  To  the 
extent  that  big  copyright  industries  may  be  helped  more  than  individual  owners  and  small 
companies,  the  difference  will  be  entirely  proportional,  based  on  the  fact  that  they  may  own  a 
larger  number  of  works.  As  to  each  particular  work,  the  benefit  should  be  the  same.  Every 
copy,  right  owner  will  benefit  from  the  increased  certainty  from  a  clarification  of  rights  in  the 
digital  en\  ironment.  as  well  as  from  the  provision  of  legal  protection  for  technological  devices 
he  or  she  may  use  to  guard  against  unauthorized  copying  and  for  the  integrity  of  the  information 
he  or  she  choti.ses  to  provide  about  terms  and  conditions  of  access  to  the  work. 


Question  10: 

Does  this  legislation  create  any  new  exclusive  rights  for  the  benefit  of  copyright 
owners?  Does  it  expand  any  of  the  exceptions  to  protection  or  create  new  ones  to 
benefit  users? 

Answer: 

The  Copyright  Office  does  not  interpret  the  legislation  to  create  any  new  exclusive 
cop\  right  rights  for  the  benefit  of  copyright  owners  (as  opposed  to  creating  new  enforcement 
mec'.anisms)  Rather,  in  our  view,  it  clarifies  existing  law  in  various  respects  in  order  to  avoid 
amhiguiiy  about  the  scope  of  the  distribution  right.  The  bills  simply  make  clear  that  ihe 
copyright  owner's  right  to  control  the  distribution  of  copies  of  the  work  to  the  public  extends 
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to  distribution  by  any  means,  including  digital  transmission.   Whatever  the  means  used,  the  end 
result  is  the  same:    members  of  the  public  receive  copies  of  the  work. 

On  the  other  side  of  the  balance,  the  legislation  expands  one  of  the  existing  exceptions 
and  also  creates  a  new  one.  It  expands  the  section  108  exception  for  libraries  to  allow  the 
creation  of  copies  in  digital  form  for  preservation  purposes,  and  to  increase  the  number  of 
permissible  copies  from  one  to  three.  It  creates  a  new  section  108A  for  the  benefit  of  the 
visually  impaired. "  allowing  non-profit  organizations  to  reproduce  and  distribute  copies  of 
liiciary  works  to  them  at  cost,  in  a  form  that  they  can  perceive. 

In  sum.  the  legislation  maintains  the  fundamental  balance  struck  by  existing  law.  while 
adding  to  the  privileges  available  to  users  for  certain  beneficial  purposes. 


Question  11: 

Technology  can  be  used  to  protect  information  and  the  same  technology  can  be  used 
to  destroy  these  protections.  The  legislation  addresses  this  by  outlawing  technologies 
which  have  as  their  primary  purpose  the  picking  of  these  electronic  locks  that 
copyright  owners  might  use  to  protect  their  property.  The  Software  Publishing 
Association  put  out  a  press  release  today  stating  that  they  feel  that  the  "primary 
purpose  test"  is  too  burdensome  and  that  the  sanctions  provided  are  not  harsh 
enough.  Others  insist  that  the  provisions  are  too  harsh  and  violate  privacy  rights. 
How  do  you  react  to  these  arguments? 

Answer: 

.At  the  November  15  hearing,  the  Copyright  Office  supported  the  concept  of  outlawing 
devices  or  services  that  defeat  copyright  protection  systems.  However,  we  voiced  some 
cv)iKeriis  about  the  breadth  of  proposed  section  1201.  in  particular  the  "primary  purpose  or 
ctteci  ■  test.  As  our  testimony  reflects,  we  agree  that  this  standard  may  be  too  burdensome  in 
some  respects,  but  also  believe  it  may  be  overbroad  in  its  coverage,  potentially  sweeping 
legiiimaie  business  behavior  within  its  prohibition. 

With  respect  to  the  sanctions,  we  did  note  the  inconsistency  of  omitting  any  criminal 
penalty,  in  light  of  the  criminal  penalties  provided  for  violation  of  the  copyright  management 
intormaiion  provision  in  section  1202. 

.Since  our  testimon\  was  prepared,  we  have  heard  fears  expressed  that  encryption  systems 
\\  ill  violate  rights  of  privacy  because  they  will  require  the  development  '^f  a  mechanism  for  the 
tracking  of  every  use  of  a  particular  work,  together  with  a  system  for  charging  individuals  for 
each  such  use.   There  is  concern  that  a  database  will  be  developed  that  tracks  the  reading  habits 
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of  every  American.  These  tears  are  legitimate,  but  misplaced.  Section  1201  does  not  mandate 
or  affect  the  development  of  such  systems;  their  development  will  depend  on  the  private 
marlcetplace.  Already  today,  works  are  being  encrypted:  with  or  without  these  bills,  copyright 
management  systems  will  proliferate.  The  long-term  challenge,  apart  from  copyright 
considerations,  will  be  to  ensure  that  they  do  so  in  a  way  that  is  consistent  with  privacy 
concerns. 

In  conclusion,  we  believe  that  the  language  of  the  bill  should  be  narrowed  in  certain 
respects  in  order  better  to  define  the  prohibited  conduct.  Some  of  the  concerns  that  have  been 
expressed  may  appropriately  be  addressed  by  legislative  history. 


Question  12: 

Why  are  the  provisions  in  these  bills  on  copyright  management  information  so 
important?  Hon  do  you  envision  these  provisions  working  on  the  information 
superhigh\va> .' 

Answer: 

The  Copyright  Office  believes  that  the  easy  availability  of  information  about  the 
authorship,  ownership  and  licensing  terms  of  works  will  be  critical  to  the  success  of  the  global 
information  society  On  July  14.  1993.  the  Library  of  Congress  held  a  conference  on  the  topic 
of  "Delivering  Electronic  Information  in  a  Knowledge-Based  Democracy":  all  who  participated 
agreed  that  effecii\e  and  efficient  systems  for  copyright  clearances  and  payments  \\ere 
necessary. 

If  obtaining  accurate  copyright  management  information  is  difficult,  unauthorized  uses 
may  abound.  The  Copyright  Office  is  therefore  trying  to  assist  in  solving  this  problem  b\ 
developing  an  electronic  registration  and  recordation  system  with  a  rights  management 
component  that  will  allow  such  information  to  be  collected  and  disseminated  electronically  The 
Copyright  Office  is  also  sponsoring  with  the  Interactive  Multimedia  Association  an 
intersector/interindustry  forum  to  identify  requirements  for  technology-based  intellectual  property 
management  in  an  advanced  information  infrastrucmre.  The  all-day  conference,  which  will  be 
held  on  March  7th  in  Crystal  City.  Virginia,  will  look  at  the  principal  approaches  to  developing 
open  and  distributed  management  systems  and  services,  and  will  survey  practices  and  plans  for 
identifying,  labeling  and  registering  works. 

A  critical  aspect  of  any  such  system  is  ensuring  that  the  system  is  accurate  and  secure. 
It  is  in  everyone's  interest,  both  owners  and  users  of  copyrighted  material,  to  be  able  to  rely  on 
the  information  provided  to  facilitate  identification  and  licensing.  Therefore,  ihe  provisions  of 
section  1202  are  e.xtremely  important. 
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Question  13: 

If  the  scope  of  copyright  holders'  rights  is  clarified,  should  we  also  clarify  the  scope 
of  the  exemptions  from  those  rights  to  ensure  that  the  balance  between  owners  and 
user  is  maintained? 

Answer: 

Congress  should  act  to  clarify  only  those  aspects  of  the  copyright  law  as  to  which  there 
is  a  need  tor  clarification.  Since  questions  have  been  raised  by  some  as  to  whether  digital 
transmissions  of  works  fall  within  the  scope  of  the  copyright  owner's  exclusive  distribution  right, 
we  believe  it  is  advisable  to  amend  the  portions  of  the  Copyright  Act  that  relate  to  this  issue: 
the  distribution  right  itself  in  section  106;  the  definitions  of  "publication"  and  "transmit"  in 
section  101;  and  the  importation  right  in  section  602.  This  is  what  is  proposed  by  the  pending 
bills. 

In  the  view  of  the  Copyright  Office,  it  is  not  automatically  necessary  to  amend  the 
exceptions  every  time  an  amendment  is  made  to  the  copyright  owners  rights.  In  each  case,  the 
question  is  whether  the  scope  of  the  rights  has  been  changed  to  such  an  extent  that  a 
corresponding  change  is  needed  in  order  to  preserve  the  fundamental  balance  of  interests 
retlected  in  the  copyright  law.  The  proposed  clarification  of  the  coverage  of  the  distribution 
riyht  will  not  in  and  of  itself  change  that  balance.  Accordingly,  unless  a  specific  related 
ambiguity  is  identified  in  one  or  more  of  the  exceptions  contamed  in  sections  107  through  120, 
no  amendment  to  those  exceptions  appears  to  be  necessary  at  the  present  time. 

Question  14: 

Should  the  one-year  waiting  period  be  eliminated  for  the  exemption  for  the  visually 
handicapped?    Why  or  why  not? 

Answer: 

In  our  testimony  on  November  15.  the  Copyright  Office  opposed  the  one-year  waiting 
period  proposed  in  the  exemption  for  the  visually  handicapped.  We  stated  that  the  waiting 
period  would  significantly  reduce  the  value  of  the  exemption,  noting  that  the  blind  and  other 
persons  with  disabilities  have  a  legitimate  need  for  prompt  and  timely  access  as  soon  as  possible 
after  Wiirks  become  available  to  the  general  reading  public.  For  many  works,  notably  textbooks, 
access  would  be  provided  too  late  to  be  of  real  benefit  to  eligible  readers. 

Since  the  November  15th  hearing,  the  Copyright  Office  has  continued  to  work  with  the 
\arious  interested  parties.     We  are  pleased  that  they  have  achieved  consensus;  a  substinate 
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proposal  endorsed  by  all  interested  parties,  which  ensures  that  access  is  immediate  rather  than 
delayed,  has  been  submitted  to  Congress. 


Question  15: 

If,  as  a  result  of  section  1201,  it  becomes  impossible  to  gain  access  to  copyrighted 
works  on  the  Nil  without  the  copyright  owner's  authorization,  have  we  seriously 
shifted  the  balance  of  rights?  Can  we  separate  enforcement  from  the  existence  of 
rights  in  a  digital  environment? 

Answer: 

In  examining  this  question,  it  is  important  to  recognize  that  copyright  law  has  never 
provided  any  guarantee  of  access  to  protected  works.  In  fact,  one  of  the  fundamental  rights  of 
a  copyright  owner  is  the  right  of  first  publication--the  right  to  determine  when,  whether,  and  on 
what  terms  a  work  is  to  be  made  available  to  the  public.  See  Harper  &  Row  Publishers.  Inc. 
V.  Nation  Enterprises.  471  U.S.  539  (1985). 

By  outlawing  the  circumvention  of  copy  protection  devices,  section  1201  is  the  electronic 
equivalent  of  making  it  illegal  to  break  into  a  locked  room  to  gain  access  to  a  copyrighted  work. 
Like  laws  aimed  at  breaking  and  entering,  this  section  is  an  enforcement  tool,  rather  than  a  shift 
in  ihe  underlying  balance  of  rights  in  the  work  itself. 

In  addition,  the  intent  behind  the  provision  is  to  limit  its  prohibition  to  situations  where 
the  ultimate  acts  made  possible  by  the  circumvention  are  themselves  unlawful.  The  language 
hab  been  drafted  so  as  to  apply  only  where  the  system  being  circumvented  prevents  or  inhibits 
the  \iolation  of  copyright,  and  only  where  the  act  of  circumvention  is  done  "without  the 
authority  of  the  copyright  owner  or  the  law."  In  other  words,  the  intent  is  to  allow  someone  to 
"break  and  enter"  if  the  result  is  primarily  to  make  a  fair  use  or  an  otherwise  privileged  use.  or 
to  gain  access  to  works  in  the  public  domain. 

It  IS  true  that  section  1201  is  a  particularly  strong  and  effective  enforcement  tool,  which 
may  prevent  or  inhibit  the  development  and  sale  of  devices  that  may  be  used  for  both  legitimate 
and  illegitimate  means.  The  Copyright  Office  believes,  however,  that  the  general  concept  of  the 
section  is  an  important  step  toward  ensuring  that  copyright  rights  remain  meaningful  despite  the 
speed,  ease  and  accuracy  of  multiple  copying  in  the  digital  networked  environment.  Without 
such  a  provision,  many  copyright  owners  will  be  reluctant  to  take  the  risk  of  making  their  works 
available  on  the  Nil.  The  specific  language  of  section  1201  as  drafted  is  a  reasonable  first  step 
in  attempting  to  find  a  balance  between  this  critical  goal  and  the  desire  to  maintain  leeway  for 
legitimate  interests  in  access.  As  we  indicated  in  our  written  submission  of  November  15.  we 
have  some  concerns  about  the  breadth  of  this  laneuaae.  and  recommend  that  it  be  modified  in 
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various  respects.    Nevertheless,  there  is  no  perfect  solution,  and  we  believe  that  the  general 
thrust  of  section  1201  represents  an  appropriate  compromise  of  the  interests  involved. 

Finally,  we  note  that  the  Nil  is  not  likely  to  be  the  only  source  of  access  to  works, 
whether  they  are  protected  by  copyright  or  not:  traditional  sources  such  as  retail  stores,  theaters 
and  libraries  will  continue  to  co-exist  with  digital  databases.  For  this  reason  too.  the  specter  of 
an  entirely  encrypted  world  seems  unrealistic. 


Question  16: 

Should  section  1202,  which  protects  the  integrity  of  copyright  management 
information,  be  harmonized  with  existing  section  506,  which  does  the  same  thing  for 
copyright  notices?   If  so,  how  would  you  propose  to  accomplish  this? 

Answer: 

As  stated  in  our  prior  testimony,  the  Copyright  Office  agrees  that  the  propo.sed  section 
1202.  which  safeguards  the  integrity  of  copyright  management  information,  should  be 
harmonized  with  provisions  in  section  506  of  the  Copyright  Act  applying  to  statements  made  in 
applications  for  copyright  registration  and  to  information  provided  in  notices  of  copyright. 

We  suggest  deleting  these  provisions  in  section  506  and  adding  their  coverage  to  section 
1202.  Thus,  the  scope  of  the  provisions  in  section  1202  would  be  expanded  to  include 
mtorination  in  copyright  notices  and  representations  made  in  applications  for  registration.  This 
volution  has  the  advantages  of  including  in  one  location  in  the  statute  all  provisions  dealing  with 
ihc  accuracy  of  copyright-related  information,  and  ensuring  consistency  in  definitions  and 
pciiallics 

Question  17: 

.Applying  the  first  sale  doctrine  in  the  Nil  and  Gil  environment  may  be  problematic. 
Proposals  to  amend  the  first  sale  doctrine  in  the  digital  context  to  allow  the 
transmission  of  a  reproduction  so  long  as  the  transferor  destroys  the  original  may 
not  be  appropriate.  The  first  sale  doctrine  does  not  allow  a  purchaser  of  a  book  to 
photocopy  it,  burn  it  and  transfer  the  photocopy.  Is  it  possible  transfer  an  original 
in  the  digital  environment  without  simultaneously  making  an  infringing  copy?  If  it 
is  possible,  do  you  believe  that  the  first  sale  doctrine  should  be  limited  in  the  digital 
context  for  the  same  reasons  that  it  was  limited  in  17  U.S.C  §  109(b)(l)(A)(Supp. 
1995)? 
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Answer: 

The  Copyright  Office  agrees  that  the  first  sale  doctrine  does  not  transfer  easily  to  the 
digital  environment.  The  doctrine  is  based  on  the  premise  that  an  existing  copy  is  transferred 
from  one  person  to  another,  with  no  additional  copy  of  the  work  created.  When  a  work  is 
transmitted  digitally  from  one  computer  to  another,  the  original  copy  remains  in  the  memory  of 
the  transmitter's  computer,  with  another  copy  made  in  the  memory  of  the  recipient's.  Thus,  the 
first  sale  doctrine  would  not  privilege  the  transmission. 

We  also  agree  that  simply  requiring  the  original  to  be  destroyed  does  not  result  in  an 
entirely  equivalent  situation.  First,  the  destruction  requires  an  affirmative  act.  which  may  not 
always  take  place,  and  will  be  hard  to  prove  or  disprove.  Second,  the  potential  to  interfere  with 
the  copyright  owner's  market  is  much  greater.  In  a  transfer  involving  a  tangible  copy,  there  has 
been  a  single  act  of  reproduction,  for  which  the  copyright  owner  has  received  recompense.  The 
transfer  requires  a  physical  activity,  entailing  some  inconvenience,  similar  to  visiting  the 
bookstore.  In  addition,  the  physical  copy  is  no  longer  new,  making  it  less  valuable  or  appealing 
in  certain  respects.  In  the  on-line  world,  in  contrast,  the  transmission  can  take  place 
instantaneously,  there  can  be  multiple  transmissions  from  a  single  transferor,  the  quality  of  the 
copy  remains  equivalent,  and  the  recipient  need  not  leave  home  to  obtain  it. 

The  ultimate  question  is  therefore  not  whether  the  first  sale  doctrine  applies  to  digital 
transmissions,  but  whether  an  equivalent  to  the  first  sale  doctrine  should  be  crafted.  The 
Copyright  Office  believes  that  the  answer  must  turn  on  a  determination  that  such  a  new 
exception  is  needed  to  further  the  policies  behind  the  first  sale  doctrine,  and  that  it  can  be 
implemented  without  substantial  detriment  to  the  copyright  owner's  market.  Of  course,  even 
if  no  new  exception  is  crafted,  the  first  sale  doctrine  will  continue  to  exist,  applying  to  transfers 
of  tangible  copies  as  this  form  of  exploitation  continues  simultaneously  with  the  exploitation  of 
works  by  digital  transmission. 

The  first  sale  doctrine  was  developed  to  avoid  restraints  on  the  alienation  of  physical 
property,  and  to  prevent  publishers  from  controlling  not  only  initial  sales  of  physical  copies  of 
works,  but  the  after-market  for  resales.  See  M.  Nimmer  &  D.  Nimmer,  Nimmer  on  Copvriaht 
§8. 12  [A]  (1993).  These  concerns  do  not  apply  to  transmissions  of  works  on  the  Nil  and  Gil. 
Moreover,  it  is  likely  to  be  relatively  simpler  and  less  expensive  for  the  second  user  to  obtain 
an  authorized  copy  over  the  Nil  than  to  purchase  a  new  tangible  copy. 
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In  light  of  the  facts  that  digital  transmissions  do  not  implicate  the  core  policies  behind 
the  first  sale  doctrine,  that  no  hardship  to  users  has  been  demonstrated,  and  that  it  may  not  be 
possible  to  craft  an  equivalent  exception  for  transmissions  without  significantly  impairing  the 
copyright  owner's  market  for  exploiting  the  work  through  digital  networks,  the  Copyright  Office 
recommends  no  change  in  the  law  at  this  time. 


Sincerely, 


(j^^tW^ 


Marybein  Peters 
Register  of  Copyrights 


The  Honorable  Carlos  J.  Moorhead 
Chairman,  Subcommittee  on  Courts 

and  Intellectual  Property 
B351A  Rayburn  House  Office  Building 
Washineton.  DC   20515-0527 
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UNITED  STATES  DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

ASSISTANT  SECRETARY  AND  COMMISSIONER 
OF  PATENTS  AND  TRADEMARKS 
Washington,  O.C.  20231 


FEB  2  I   I9S5 


Hi)noroble  Carlos  ].  Moorhead 

Chairman 

Subcommittee  on  Intellectual  Property 

and  Judicial  Administration 
House  of  Representatives 
Washm^ton,  D.C.   20515 

Dear  Mr.  Chairman: 

Enclosed  are  the  responses  to  your  questions  submitted  to  the  U.S.  Patent  and 
Trademark  Office  for  inclusion  in  the  record  of  the  hearing  on  the  Nil  Copyright 
Protection  Act  of  1995,  on  November  16,  1995.   We  have  been  advised  by  the  Office 
oi  .Management  and  Budget  that  there  is  no  objection  to  the  submission  of  this 
report  to  the  Congress  from  the  standpoint  of  the  Administration's  program. 

Sincerelv, 


'^l^ 


//. 


Bruce  A.  Lehman 

.\^si.'^tant  Secretary  of  Commerce  and 
Commissioner  of  Patents  and  Trademarks 


rncloMire 
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Questions  from  Congressman  Moorhead: 

1.  Broadcasters  have  contacted  me  requesting  an  exemption  in  these  bills  so  that 

their  broadcasts  are  not  contused  with  the  digital  transmissions  covered  in  the  bill. 
What  is  your  recommendation? 

Answer:         An  exemption  tor  broadcasters  is  not  necessary  because  the  proposed 
amendment  to  the  dehnition  of  "transmit"  will  not  expose  radio  and  TV 
broadcasters  to  new  copyright  liability.  A  definition  of  "transmit"  already  exists  in 
the  Copyright  .Act.   The  present  definition  expressly  recognizes  that  the  pubHc 
performance  and  public  display  rights  may  be  exercised  by  means  of  a  transmission. 
The  amendment  to  the  definition  of  "transmit"  would  merely  clarify  that  the 
distribution  right  also  can  be  exercised  by  means  of  transmission.   Since  broadcasters 
are  in  the  business  of  performing  copyrighted  works,  not  distributing  them, 
amending  the  definition  of  "transmit,"  as  proposed  in   S.  1284  and  H.R.  2441,  will 
not  expose  broadcasters  to  new  copyright  liability. 

At  present,  broadcasters  may  be  held  liable  for  transmitting  an  unauthorized 
performance  of  a  copyrighted  work,  unless  the  work  is  a  sound  recording.   A 
broadcaster  is  onI\-  liable  for  transmitting  an  unauthorized  performance  of  a  sound 
recording  if  the  sound  recording  is  transmitted  in  digital  form.    The  distinction 
between  an  analog  transmission  of  a  sound  recording  (the  unauthorized 
transmission  of  which  a  broadcaster  may  not  be  held  liable  for)  and  a  digital 
transmission  of  a  ^ound  recording,  (the  unauthorized  transmission  of  which  a 
broadcaster  mav  be  held  liable  for)  was  already  made  in  P.L.  No.  104-39,  the  Digital 
Performance  Right  in  Sound  Recordings  Act  of  1995.   That  Act,  which  was  signed 
into  law  by  the  President  on  November  1,  1995,  amended  the  Copyright  Act  to 
provide  copyright  iiwners  of  sound  recordings  with  an  exclusive  right  to  perform 
their  sound  reccirdings  publicly  by  means  of  digital  transmissions. 

Therefore,  the  relevant  distinction  is  between  digital  transmissions  that  constitute 
public  performances  of  copyrighted  works  and  those  that  may  constitute 
reproduction  and  distribution  of  copyrighted  works.   If  broadcasters  decide  to  get 
into  the  business  ot  distributing  works,  then  their  liability  would  change.    It  is 
important  to  note  that  the  liability  of  broadcasters  would  change  as  a  result  of  a 
change  in  their  business  practices  not  as  a  result  of  any  change  in  the  Copyright  .Act 
proposed  in  S.  1284  or  H.R.  2441.   Both  S.  1284  and  H.R.  2441,  propose  an  ' 
amendment  to  the  present  definition  of  "transmit."   These  bills  do  not  add  a  new 
definition  or  create  a  new  right.   These  bills  merely  clarify  that,  as  a  result  of 
technological  de\  elopments,  the  distribution  right  can  be  exercised  by  means  oi 
transmission  -  iust  as  the  reproduction,  public  performance  and  public  display 
rights  may  be. 
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2.  Could  a  "browser"  be  held  statutorily  liable  without  downloading  a 

copyrighted  work  under  these  bills?  What  about  a  third  party  who  does  not  decode 
copyright  protection  devices  to  access  a  work  but  accesses  a  work  without  knowledge 
that  it  has  been  decoded  by  another  party? 

Answer:         Under  the  existing  Copyright  Act,  an  unauthorized  "browser"  may  be 
btatutorily  liable  without  downloading  a  copyrighted  work.   Neither  bill  would 
chanj^e  this.   Section  106  of  the  Copyright  Act  gives  the  copyright  owner  the 
exclusive  right  "to  reproduce  the  copyrighted  work  in  copies  or  phonorecords." 
Because  of  the  nature  of  computer-to-computer  communications,  the  reproduction 
right  will  be  implicated  in  most  Nil  transactions.    For  example,  when  a  computer 
user  accesses  a  document  resident  on  another  computer,  the  image  on  the  user's 
screen  exists  only  by  virtue  of  the  copy  that  is  reproduced  in  the  user's  computer 
memory.    It  is  clear  under  U.S.  law  that  the  placement  of  copyrighted  material  into  a 
computer's  memory  is  a  reproduction  of  that  material.   See  MAI  Systems  Corp.  v. 
PtMk  Computer  Inc..  991  F.  2d  511  (9th  Cir.  1993);  Southeastern  Express  Co.  v.  Triad 

Systems  Corp..  64  F.  3d  1330  {9th  Cir.),  petition  for  cert,  filed.  (U.S. ,  1995).   The 

1976  Copyright  Act,  its  legislative  history,  the  CONTU  Final  Report,  and  repeated 
holdings  bv  courts  make  it  clear  that  in  each  of  the  instances  set  out  below,  one  or 
more  copies  is  made. 

•  When  a  work  is  placed  into  a  computer,  whether  on  a  disk,  diskette, 
ROM,  or  other  storage  device  or  in  RAM  for  more  than  a  very  brief  period,  a 
copy  is  made. 

•  When  a  printed  work  is  "scanned"  into  a  digital  file,  a  copy  —  the 
digital  file  itself  -  is  made. 

•  When  other  works  -  including  photographs,  motion  pictures,  or 
sound  recordings  ~  are  digitized,  copies  are  made. 

•  Whenever  a  digitized  file  is  "uploaded"  from  a  user's  computer  to  a 
bulletin  board  system  (BBS)  or  other  server,  a  copy  is  made. 

•  Whenever  a  digitized  file  is  "downloaded"  from  a  BBS  or  other  server, 
a  copy  is  made. 

•  When  a  file  is  transferred  from  one  computer  network  user  to  another, 
multiple  copies  generally  are  made.    For  example,  if  an  author  transfers  a  file 
(such  as  a  manuscript)  to  a  publisher  with  an  Internet  account,  copies  will 
tvpicallv,  at  a  minimum,  be  made  (a)  in  the  author's  Internet  server,  (b)  in  the 
publisher's  Internet  server,  (c)  in  the  publisher's  local  area  network  server, 
.ind  (d)  in  the  editor's  microcomputer. 

•  Under  current  technology,  when  an  end-user's  computer  is  employed 
as  a    dumb "  terminal  to  access  a  file  resident  on  another  computer  such  as  a 
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BBS  or  Internet  Uost,  a  copy  of  at  least  the  portion  viewed  is  made  in  the 
user's  compiitor.    Without  such  copying  into  the  RAM  or  buffer  of  the  user's 
computer,  no  screen  display  would  be  possible. 

just  because  a  copy  is  made,  however,  does  not  necessarily  mean  that  an 
infringement  has  occurred.   If  copying  is  authorized  by  the  copyright  owner,  exempt 
from  liability  as  a  fair  use  or  otherwise  exempt  under  the  Copyright  Act,  or  of  such  a 
small  amount  as  to  be  dc  iiiininiis,  then  there  will  be  no  infringement  liability. 

Furthermore,  most  of  the  information  presently  accessible  on  the  Internet  is 
information  that  people  have  no  desire  to  assert  copyright  protection  in  at  all.     A 
great  deal  of  public  domain  information  available  on-line  today,  including,  for 
example.  Government  reports,  records  of  Congressional  deliberations  and 
information  regarding  pending  legislation,  is  not  protected  by  copyright  and  is 
available  royalty-free.   The  bills  do  nothing  to  change  this.   A  lot  of  other 
"information"  on  the  Internet  is  "chat"  and  e-mail,  in  which  the  "authors"  make 
available  with  no  intent  to  enforce  their  copyrights  or  obtaining  license  fees. 
Therefore,  in  reality,  the  fact  that,  the  reproduction  right  is  implicated  in  most  Nil 
transactions  will  ha\  e  very  little  practical  effect  on  most  uses  of  the  Nil. 

A  third  party  who  does  not  decode  copyright  protection  devices  to  access  a  work  but 
accesses  a  work  without  knowledge  that  it  has  been  decoded  by  another  party  will 
not  be  statutorilv  liable  under  either  the  existing  Copyright  Act  or  the  pending  bills. 
The  pending  bills  include  a  provision  that  prohibits  the  importation,  manufacture 
or  distribution  of  c\nv  device,  product  or  component  incorporated  into  a  device  or 
product,  or  the  provision  oi  any  service,  the  primary  purpose  or  effect  of  which  is  to 
avoid,  bypass,  remove,  deactivate,  or  otherwise  circumvent,  without  authority  of 
the  copyright  owner  or  the  law,  any  process,  treatment,  mechanism  or  system  which 
prevents  or  inhibits  the  violation  of  any  of  the  exclusive  rights  under  Section  106. 
Someone  who  accesses  a  work  that  has  been  decoded  by  another  could  not  be  found 
statutorily  liable  under  this  provision  because  that  person  does  not  perform  any  ot 
the  restricted  acts.    Thev  are  not  importing,  manufacturing,  or  distributing  any 
device,  product  or  component.    Nor  are  they  providing  any  service.   The  person  is 
merelv  accessing;  a  w  ork,  an  act  which,  standing  alone,  is  not  subject  to  liability 
under  the  proposed  pro\ision.    It  should  be  noted,  however,  that  according  to  the 
existing  Copvright  .Act.  the  person  accessing  the  work  could  be  liable  as  an  innocent 
infringer  for  violatmi:  the  copyright  owner's  reproduction  right. 


3.  Some  issues  left  unaddressed  by  this  legislation  may  be  equally  important  as 

the  ones  that  are  addressed.  Which  issues  do  you  believe  are  ripe  for  consideration 
at  this  point  in  time  and  which  do  you  feel  should  wait  until  a  more  in-depth  study 
of  the  copyright  system  as  a  whole  is  conducted? 

Answer:         The  issues  that  we  believe  are  ripe  for  consideration  are  the  issues  we 
addressed  in  the  White  Paper.   These  issues  include: 
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•  Amending  section  106  of  the  Copyright  Act  to  reflect  the  fact  that  copies  of 
worlds  can  be  distributed  to  the  public  by  transmission,  and  that  such 
transmissions  fall  within  the  exclusive  distribution  right  of  the  copyright 
owner;  amending  section  602  of  the  Copyright  Act  to  reflect  the  fact  that 
copies  or  phonorecords  of  copyrighted  works  can  be  imported  into  the  United 
States  by  transmission;  and  amending  the  definitions  of  "transmit"  and 
"publication"  in  section  101  of  the  Copyright  Act  to  correspond  with  these  two 
changes. 

•  Expanding  the  library  exemption  in  section  108  of  the  Copyright  Act  to  allow 
libraries  and  archives  to  prepare  three  copies  of  works  in  digital  form;  to 
recognize  that  the  use  of  a  copyright  notice  on  a  published  copy  of  a  work  is 
no  longer  mandatory;  and  to  authorize  the  making  of  digital  copies  for 
purposes  of  preservation. 

•  Creating  an  exemption  to  the  copyright  owner's  rights  that  would  allow 
nonprofit  organizations  to  reproduce  and  distribute  Braille,  large  type,  audio, 
or  other  editions  of  previously  published  literary  works  to  the  visually 
impaired  at  cost,  provided  that  the  owner  of  the  exclusive  right  to  distribute 
the  work  in  the  United  States  has  not  entered  the  market  for  such  editions 
durmg  the  first  year  following  flrst  publication  of  the  work. 

•  Amending  section  506  of  the  Copyright  Act  to  make  it  a  criminal  offense  to 
willfully  infringe  a  copyright  by  reproducing  or  distributing  copies  with  a 
retail  value  of  $5,000  or  more,  regardless  of  whether  the  infringement  is 
commercially  motivated. 

•  Adding  a  provision  that  makes  it  a  criminal  offense  to  import,  manufacture 
or  distribute  any  device,  product  or  component  incorporated  into  a  device  or 
product,  or  provide  any  service,  the  primary  purpose  or  effect  of  which  is  to 
avoid,  bypass,  remove,  deactivate,  or  otherwise  circumvent,  without 
authority  of  the  copyright  owner  or  the  law,  any  process,  treatment, 
mechanism  or  system  which  prevents  or  inhibits  the  violation  of  any  of  the 
exclusive  rights  under  section  106. 

•  Adding  a  provision  that  makes  it  a  criminal  offense  to  disseminate  copyright 
management  information  that  the  disseminator  knows  is  false  or  to  remove 
or  alter  copyright  management  information  without  authority  of  the 
copyright  owner  or  the  law. 

In  addition,  we  believe  the  following  areas  need  to  be  studied  further: 

•  Developing  guidelines  for  uses  of  copyrighted  works  by  librarians  and 
educators  in  the  Nil  context. 
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•  Revising  Article  2  ot  the  U.C.C.  to  encompass  licensing  of  intellectual 
property. 

•  Exempting  or  reducing  the  liability  of  any  type  of  service  provider  in  the  Nil 
environment. 

•  Establishing  requirements  and  standards  for  verifying  the  contents  and  date 
of  the  first  public  dissemination  of  a  publication,  and  evaluating  the 
substantive  value  of  the  information  contained  in  the  publication  as  to  its 
role  in  pntentdbility  determinations. 

•  Changing  the  trademark  international  classification  system  to  ensure  that  the 
system  accommodates  the  goods  and  services  of  modern  information 
technology. 

•  Developing   curricula  that  may  be  used  in  schools  and  libraries  and  exploring 
other  educational  means  to  increase  the  public's  awareness  of  their  own 
intellectual  property  rights  and  the  intellectual  property  rights  of  others. 

However,  anv  studies  that  might  be  undertaken  in  these  areas  should  not  impede 
the  prompt  consideratitm  of  this  legislation. 


4.  What  role  do  vou  envision  the  "fair  use"  doctrine  playing  as  the  Nil 

develops?   Are  there  any  changes  Congress  should  consider  in  Section  107?  How 
can  fair  use  be  meaningfully  implemented  in  the  digital  networked  environment? 

Answer:         The  general  doctrine  of  fair  use,  as  codified  in  section  107  ot  the 
Copyright  Act,  is  an  important  limitation  on  the  exclusive  rights  of  copyright 
owners.    The  Working  Group  recognized  the  importance  of  the  fair  use  doctrine  as 
evidenced  by  its  expanded  discussion  of  the  issue  in  the  White  Paper.   The  Working 
Group  belie\es  that  the  fair  use  doctrine  will  continue  to  work  well  in  the  .Nil 
environment.    There  are  significant  concerns,  however,  regarding  the  ability  ot 
certain  limitations  on  copyright  owners'  exclusive  rights  to  provide  adequate  access 
to  copyrighted  works  transmitted  via  the  Nil  in  educational  and  library  settings.   .As 
you  know,  guidelines  tor  library  and  educational  use  of  printed  matter  and  music 
were  voluntanlv  adopted  by  diverse  parties  and  set  out  in  the  House  and 
Conference  reports  accompanying  the  1976  revisions  to  the  Copyright  Act.    While 
the  principles  in  these  guidelines  should  still  be  applicable,  it  is  difficult,  and 
perhaps  inappropriate,  to  apply  the  specific  language  of  some  of  those  guidelines  in 
the  context  oi  digital  works  and  on-line  services.   Therefore,  the  Working  Group  is 
sponsoring  a  multiple-meeting,  on-going  conference  to  bring  together  copyright 
owner  and  user  interests  to  develop  guidelines  for  fair  uses  of  copyrighted  works  b\ 
ana  in  public  libraries  and  schools.   The  conference,  which  has  met  more  or  less 
monthlv  since  September  1994,  includes  more  than  60  interested  parties.    The 
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participants  in  the  conference  are  discussing  several  areas,  including  multimedia, 
inter-library  loan,  visual  image  archiving,  and  "distance  learning. "    Although  no 
formal  guidelines  have  been  adopted  yet,  guidelines  are  in  the  process  of  being 
formulated.    We  anticipate  that  several  guidelines  will  be  approved  for  adoption  at 
the  next  meeting  on  February  28,  1996,  and  we  expect  formal  adoption  of  these 
guidelines  to  occur  this  Spring. 

Although  no  changes  to  the  general  fair  use  provision  in  section  107  are  necessary, 
the  Working  Group  believes  that  changes  to  the  specific  fair  use  provisions  in 
section  108  are  warranted.   In  particular,  the  Working  Group,  recommends  that  fair 
use  provisions  for  libraries  in  section  108  be  amended  to  accommodate  the  reality  of 
the  computerized  library  by  allowing  libraries  to  prepare  three  copies  of  works  in 
digital  form,  with  no  more  than  one  copy  in  use  at  any  time  (while  the  others  are 
archived);  by  no  longer  mandating  the  use  of  a  copyright  notice  on  a  published  copy 
of  n  work;  and  by  authorizing  libraries  to  make  digital  copies  for  purposes  of 
preservation. 


5.         Will  the  digital  importation  right  be  difficult  to  enforce  as  a  practical  matter 
due  to  the  fact  that  the  Customs  Service  can  not  stop  a  digital  transmission?  Will 
the  right  have  any  value  to  the  copyright  owner?  How  will  it  add  anything 
meaningful  to  existing  rights? 

■Answer:         Even  though,  as  a  practical  matter,  the  digital  importation  right  will  be 
difficult  to  enforce,  the  right  will  be  extremely  valuable  to  copyright  owners. 
.Altlioiigh  we  recognize  that  the  U.S.  Customs  Service  cannot,  for  all  practical 
purposes,  enforce  a  prohibition  on  importation  by  transmission,  given  the  global 
dimensions  of  the  information  infrastructure  of  the  future,  it  is  important  that 
copyright  owners  have  the  other  remedies  for  infringements  of  this  type  available  to 
them.    For  instance,  even  though  a  copyright  owner  will  not  be  able  to  use  the  U.S. 
Customs  Service  to  prevent  a  copyrighted  work  from  being  imported  into  the 
United  States  through  the  Nil,  the  copyright  owner  could  still  bring  an  action 
agiiinst  the  importer  and  obtain  damages  for  a  violation  of  the  importation  right. 
The  importation  right  will  also  be  valuable  to  a  copyright  owner  because  it  will 
make  clear  that  licenses  are  territorial  and  that  a  licensee  who  holds  a  license  in  one 
territory  does  not  have  the  right  to  distribute  the  work  in  other  territories. 


6.  An  op-ed  in  the  November  13  Washington  Times  stated  that  "the  White 

Paper  is  an  astoundingly  radical  measure  which  makes  reading  a  document  on  the 
screen  of  your  Web  browser  a  copyright  violation,  cuts  those  who  cannot  afford  to 
'license'  Information  off  from  the  information  highway  and  dramatically  restricts 
the  'fair  use'  of  copyrighted  material.  "  How  do  you  respond  to  these  arguments? 

■Answer:         None  of  the  White  Paper's  recommendations  and  nothing  in  the 
pending  legislation  would  produce  these  harms.  The  White  Paper  and  the  pending 
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legislation  do  not  shitt  any  part  of  the  Copyright  Act's  careful  balance  between  the 
rights  of  copyright  owners  and  the  public  interest.  The  bill  would  clarify  a  single 
economic  right  --  the  right  of  distribution  --  in  a  manner  wholly  consistent  with  the 
courts  interpretation  oi  the  distribution  right  under  existing  law.   The  1976 
Copyright  Act  assures  copyright  owners  of  the  right  (subject  to  fair  use  and  express 
limitations)  to  distribute  copies  of  their  works.   The  few  courts  that  have  looked  at 
the  issue  have  recognized  that  the  distribution  right  ~  which  extends  generally  to 
the  distribution  of  copies  -  should  apply  to  the  distribution  of  copies  via 
transmissions  over  networks.    The  legislation  would  confirm  this,  without  in  anv 
way  diminishing  or  restricting  the  availability  of  the  fair  use  defense  or  other 
existing  limitations  on  the  distribution  right. 


7.         The  Caucus  on  intellectual  Property  of  the  Conference  on  College 
Composition  and  Communication  states  that  if  these  bills  are  passed  in  their  present 
form,  it  would  destroy  the  gains  teachers  have  made  in  using  the   Internet  and 
World  Wide  Web  as  education  resources  because  it  would  discourage  the  common 
practice  of  "  browsing"  and  would  make  universities  liable  for  students  '  copyright 
infringement.    How  do  you  respond? 

Answer:         The  bilLs  will  not  have  any  chilling  effect  on  the  practices  of  teachers 
and  universities.    Neither  bill  alters  the  liability  of  universities  for  the  "browsing    of 
their  students.    Under  the  existing  Copyright  Act,  universities  may  be  found  to  be 
contributory  infringers  or  vicariously  liable  for  their  students'  acts  of  "browsing. " 
Section  106  or  the  Copyright  Act  gives  the  copyright  owner  the  exclusive  right  "to 
reproduce  the  copyrighted  work  in  copies  or  phonorecords. "   Since  the  practice  of 
'browsing "  causes  a  copy  of  the  document  being  browsed  to  be  reproduced  in  the 
user's  computer  memorv,  the  user  is  implicating  the  copyright  owner's 
reproduction  right  when  he  or  she  browses.   Neither  bill  changes  this.   This  does  not 
mean,  hovve\er,  that  universities  and  students  will  be  liable  for  browsing  the 
Internet.    Whether  universities  and  students  may  be  liable  for  the  student  s 
browsing  depends  on  several  factors. 

First,  not  all  reproductions  of  copyrighted  works  are  infringements.   Only  those 
reproductitMis  that  are  unauthorized  by  the  copyright  owner,  not  exempt  from 
liability  as  a  fair  use  or  otherwise  exempt  under  the  Copyright  Act,  or  too  large  to  be 
consideredi/i'  niiniiius,  will  be  infringements. 

Second,  most  oi  the  information  available  on-line  today  is  not  protected  by 
copyright  or  is  information  which  the  "authors"  make  available  with  no  intent  to 
enforce  their  copyrights.    Thus,  most  of  the  information  available  to  be  browsed 
will  not  be  subject  to  liability. 

Finally,  whether  a  university  can  be  held  to  be  a  contributory  infringer  or 
vicariouslv  liable  for  the  infringements  of  its  students  depends  heavily  on  the 
specific  facts.    Vicarious  liability  is  based  on  a  connection  to  the  direct  infringer. 
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rather  than  a  connection  to  the  infringing  activity.   If  a  university  has  the  "right  and 
ability"  to  supervise  the  infringing  action  of  a  student,  and  that  right  and  abihty 
"coalesce  with  an  obvious  and  direct  financial  interest  in  the  exploitation  of 
copyrighted  materials  --  even  in  the  absence  of  actual  knowledge"  that  the 
infringement  is  taking  place  —  the  university  may  be  held  vicariously  liable  for  the 
infringement.    Unlike  vicarious  liability,  contributory  infringement  is  based  on  a 
connection  to  the  infringing  activity,  not  necessarily  the  direct  infringer.    A 
university  may  be  found  to  be  a  contributory  infringer  if  the  university  is  aware  of 
the  infringing  activity,  and  induces,  causes  or  materially  contributes  to  the  student's 
infringing  conduct.    For  instance,  the  university  may  be  liable  for  providing 
equipment  related  to  the  direct  infringement,  such  as  in  the  case  of  a  university-run 
television  or  radio  station. 

Taking  into  account  all  these  factors,  leads  to  the  inevitable  conclusion  that  the 
probability  of  universities  being  liable  for  their  student's  browsing  is  highly 
speculative  and,  therefore,  will  not  discourage  universities  from  their  present  or 
future  uses  of  the  Nil. 


8.         Some  groups  have  reacted  negatively  to  these  bills  due  to  a  perceived  chilling 
effect  resulting  from  on-line  service  provider  liability.  Currently,  there  are  no  such 
provisions  for  such  liability  in  the  bill,  but  they  are  discussed  in  the  White  Paper. 
What  is  the  current  state  of  the  law  regarding  on-line  service  provider  liability? 
How  do  you  think  Congress  should  deal  with  the  issue  of  on-line  service  provider 
liability? 

Answer:         On-line  service  providers  are  subject  to  the  same  standard  of  liability  as 
anvone  else  who  transmits  a  copyrighted  work  in  violation  of  the  copyright  owner's 
L'\clusi\e  rights.   The  Copyright  Act  and  case  law  impose  different  standards  for 
direct,  contributory  and  vicarious  liability  for  copyright  infringement.    Liability  of 
direct  infringers  —  those  who  commit  acts  in  violation  of  the  exclusive  rights  of  the 
copyright  owner  ~  is  determined  without  regard  to  the  intent  or  state  of  mind  of  the 
intringer.    However,  the  law  gives  courts  substantial  discretion  to  consider  the 
innocent"  intent  of  the  infringer  in  mitigation  of  damages.    In  such  cases,  courts 
can  reduce  damages  for  direct  infringement  to  as  little  as  $200  and  can  remit 
damages  in  certain  circumstances  where  the  infringer  had  a  reasonable  basis  for 
believing  that  the  challenged  use  constituted  a  fair  use.  The  direct  liability  standard 
reflects  Congress's  recognition  that  to  allow  a  plea  of  innocence  ~  which  would  be 
casv  to  claim  and  difficult  to  disprove  ~  to  defeat  a  civil  action  for  damages  or 
iniunctive  relief  would  greatly  undermine  the  meaningful  enforceability  of 
copyrights. 

Conduct  of  related  infringers,  those  found  to  be  contributory  infringers  or 
vicariously  liable  for  the  acts  of  others,  is  currently  assessed  under  a  higher  standard. 
Ci>urts  have  found  liability  in  cases  where  a  contributory  infringer  had  actual 
knowledge  of  the  infringing  activity  and  in  some  way  induced,  caused  or  materially 
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contributed  to  such  activity.   Vicarious  liability  has  been  found  where  a  partv  had 
the  right  and  ability  to  supervise  the  actions  of  another.   In  other  words, 
contributory  infringement  can  be  found  based  on  a  connection  with  infringing 
conduct;  vicarious  liability  can  be  found  based  on  a  connection  with  a  direct 
infringer. 

Thus,  under  existing  law,  an  on-line  service  can  be  held  directly  liable  for  its  own 
acts  of  infringement.     Such  a  service  could  also  be  found  vicariously  liable  or  to 
have  engaged  in  contributory  infringement  in  the  circumstances  and  under  the 
higher  standards  oi  liability  outlined. 

It  would  be  premature  for  Congress  to  make  any  legislative  change  in  the  liabilitv 
standards  for  on-line  service  providers  or  others  who  provide  services  in 
connection  with  the  Internet.    The  explosive  growth  of  on-line  service 
subscribership  and  in  the  rich  variety  of  materials  available  through  these  services 
undermines  claims  that  copyright  liability  is  an  immediate  threat  to  commercial 
services  or  to  the  Internet  or  that  an  immediate  raising  of  the  liabilitv  standard  or 
statutory  exemption  is  warranted. 

Moreover,  holding  on-line  service  providers  liable  for  unauthorized  distributions 
of  copyrighted  works  will  not  chill  growth  of  the  Nil.   Clearly,  on-line  service 
providers  plav  an  integral  role  in  the  development  of  the  Nil  and  facilitate  and 
promote  the  tree  exchange  of  ideas.   The  same  can  be  said  of  other  information 
providers  and  facilitators,  such  as  book  stores,  photocopying  services,  photo 
finishers,  broadcasters,  etc.    But  that  has  not  been  grounds  for  removing  or  reducing 
liability  for  copvright  infringement.    One  can  perform  these  functions  without 
infringing  or  facilitating  the  infringement  of  the  copyrighted  expression  of  others. 

Exempting  or  reducing  the  liability  of  service  providers  prematurely  would  choke 
development  (>f  marketplace  tools  that  could  be  used  to  lessen  their  risk  of  liability 
and  the  risk  to  copvright  owners,  including  insuring  against  harm  caused  by  their 
customers,  shifting  responsibilitv  for  infringement  to  the  infringing  subscriber 
through  indemnification  and  warranty  agreements,  licensing  (including  collect:\e 
license  agreements),  educating  their  subscribers  about  infringement  and  using 
technological  protections,  such  as  tracking  mechanisms. 

On-line  service  providers  currentlv  provide  a  number  of  services.    With  respect  to 
the  allowance  of  uploading  of  material  by  their  subscribers,  they  are,  in  essence, 
acting  as  an  electronic  publisher.    In  other  instances,  they  perform  other  functior.s. 
No  one  rule  mav  be  appropriate.   If  an  entity  provided  only  the  wires  and  conduits  - 
such  as  the  telephone  company,  it  would  have  a  good  argument  for  an  exemption  it 
it  was  truly  in  the  same  position  as  a  common  carrier  and  could  not  control  who  or 
what  was  on  its  system.   The  same  could  be  true  for  an  on-line  service  provider  who 
unknowinglv  transmitted  encrypted  infringing  material. 
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It  would  be  unfair  —  and  set  a  dangerous  precedent  —  to  allow  one  class  of 
distributors  to  self-determine  their  liability  by  refusing  to  take  responsibility.   This 
would  encourage  intentional  and  willful  ignorance.    Whether  on-line  service 
pro\'iders  choose  to  reserve  the  right  to  control  activities  on  their  systems,  they 
have  that  right.    Service  providers  expect  compensation  for  the  use  of  their  facilities 
~  and  the  works  thereon  —  and  have  the  ability  to  disconnect  subscribers  who  take 
their  services  without  payment.   They  have  the  same  ability  with  respect  to 
subscribers  who  break  the  law. 

At  this  time  in  the  development  and  change  in  the  players  and  roles,  it  is  not 
teasible  to  identify  those  circumstances  or  situations  under  which  service  providers 
should  have  reduced  liability.   Accordingly,  we  believe  that  it  would  not  be 
appropriate  for  Congress  to  make  any  legislative  change  in  the  liability  standards  for 
on-line  service  providers  at  this  time. 


9.  How  will  clarifying  copyright  protection  in  the  digital  networked 

environment  help  small  businesses  and  start-up  companies?  Do  you  think  there  is 
a  danger  that  these  changes  will  mostly  help  big  copyright  industries?  How  will 
they  affect  individual  authors,  artists  and  other  creators? 

.Answer:         Clarifying  copyright  protection  in  the  digital  networked  environment 
will  help  all  commercial  enterprises,  including  small  business  and  start-up 
companies.    At  present,  the  content  available  via  the  Nil  is  relatively  non- 
commercial ~  this  is  especially  true  when  compared  to  the  Nil's  potential  as  a  vast 
commercial  outlet.    But  we  are  clearly  on  the  threshold  of  the  Nil  becoming  a  viable 
and  \aluabie  global  marketplace.   The  commercial  potential  of  the  Nil  will  only  be 
realized  if  the  intellectual  property  rights  of  creators  and  distributors  of  commercial 
products  are  adequately  protected.  Only  then  will  they  be  willing  to  make  their 
works  available  on  the  Nil.   The  limited  changes  proposed  in  the  pending 
Icj^islation,  in  conjunction  with  existing  copyright  law,  would  create  the  necessary 
environment  for  copyright  owners  to  feel  secure  that  their  products  are  adequately 
protected. 

The  pending  legislation  would  provide  the  necessary  protection  to  spur  the  develop 
ot  the  .Nil  into  a  system  for  commerce.   This  is  especially  important  for  small 
businesses  and  start-up  companies.   Often,  small  businesses  may  be  unable  to  meet 
the  demand  for  their  copyrighted  product.   For  example,  a  small  business  may  not 
have  the  capital  to  expand  its  production  facilities  or  may  have  other  product  lines 
to  which  it  must  devote  all  of  its  resources.   The  Nil  will  enable  these  small 
businesses  to  make  their  works  available  without  incurring  expenses  presently 
associated  with  distribution  of  its  product.   For  instance,  for  various  reasons,  it  may 
not  be  practical  or  economical  for  a  company  to  export  products  into  a  particular 
^ei>graphic  area  or  establish  i^s  own  manufacturing  facilities  in  that  area.   At  present, 
this  company  would  have  no  alternative  but  to  license  its  product  to  a  licensee  who 
has  the  resources  or  contacts  necessary  to  develop  a  distribution  center  in  the 
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particular  area.    The  ability  to  distribute  product  through  the  Nil,  however,  gives  the 
company  the  additional  option  of  distributing  the  product  itself.   This  option  may 
provide  the  company  with  increased  bargaining  power  if  it  chooses  to  license  its 
product,  and  thus,  perhaps,  to  realize  a  greater  royalty  from  the  licensee. 

The  Nil  will  alst)  provide  opportunities  for  the  development  of  new  markets  for 
U.S.  companies,  large  and  small,  to  compete  and  succeed  globally.   This  in  turn  will 
spur  economic  growth  by  creating  more  small  businesses  and  start-up  companies  in 
the  telecommunications  and  information  sector,  which  is  already  the  fastest 
growing  sector  ot  the  U.S.  economy. 

In  addition  to  small  buMnesses,  individual  authors,  artists  and  other  creators  will  be 
benefited  by  the  pending  legislation.   Because  the  pending  bills  ensure  that 
copyrighted  works  wiil  be  adequately  protected  in  cyberspace,  creators  of  copyrighted 
works  will  be  able  to  make  their  works  available  to  a  much  larger  audience.   This 
mav  result  in  these  creators  receiving  greater  remuneration  and  more  personal 
recognition  and  acclaim  for  their  works.    In  particular,  both  bills  include  pro\isions 
that  would  make  it  a  criminal  offense  to  tamper  with  copyright  management 
information  with  intent  to  defraud.   These  provisions  will  go  a  long  way  to 
ensuring  that  autliors,  artists  and  other  creators  get  recognized  for  their 
achievements. 


10.        Does  this  legislation  create  any  new  exclusive  rights  for  the  benefit  of 
copyright  owners?  Does  it  expand  any  of  the  exceptions  to  protection  or  create  new 
ones  to  benefit  users? 

Answer:         This  iegisiation  does  not  create  any  new  rights.   The  copyright  law,  as  it 
currently  exists,  gives  copyright  owners  certain  enumerated  "exclusive"  rights. 
These  rights  are  the  rights  of  reproduction,  adaptation,  distribution,  public 
performance  and  display.    This  essentially  means  that  one  needs  the  permission  oi 
the  copyright  owner  oi  a  work  to  copy  it,  distribute  the  work  to  others,  or  to  perform 
it  before  an  audience. 

The  exclusi\e  rights  of  the  copyright  owner  are  not  without  limitation.    The 
Copyright  Act  provides  that  the  rights  of  the  copyright  owner  do  not  extend  to    fair 
use"  of  a  work.    Under  the  long-respected  "fair-use  doctrine,"  a  copyright  owner 
cannot  prevent  others  from  using  the  work  for  purposes  such  as  research, 
scholarship  or  criticism.    In  addition  to  this  general  limitation,  the  Copyright  Act 
also  expresslv  exempts  from  the  control  of  the  copyright  owner  certain  specific  uses 
by  libraries  .xnd  educators,  and  a  series  of  provisions  further  limit  the  applicability  in 
exclusive  rights  in  a  variety  of  defined  circumstances. 

The  bill  would  make  se\'eral  new  and  significant  exceptions  from  the  rights  of 
copyright  owners.   First,  it  would  ensure  fair  access  to  all  manner  of  printed 
materials  by  the  visually  impaired  by  providing  an  exemption  from  copyright 
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liability  for  non-profit  organizations  to  reproduce  and  distribute  to  the  visually 
impaired  --  at  cost  -  Braille,  large-type,  audio  or  other  forms  of  previously  published 
literary  works,  provided  that  the  owner  of  the  exclusive  right  to  distribute  the  work 
in  the  United  States  has  not  entered  the  market  for  editions  accessible  to  the  visually 
impaired  during  the  first  year  following  the  first  publication  of  the  work.   Second,  it 
v\'ouid  expand  the  scope  of  several  express  exemptions  under  section  108  of  the 
existing  copyright  law  to  allow  the  preparation  of  three  copies  of  works  in  digital 
format;  to  recognize  that  the  use  of  a  copyright  notice  on  a  published  copy  of  a  work 
is  no  longer  mandatory;  and  to  authorize  the  making  of  a  limited  number  of  digital 
copies  by  libraries  and  archives  for  purposes  of  preservation. 


11.        Technology  can  be  used  to  protect  information  and  the  same  technology  can 
be  used  to  destroy  these  protections.  The  legislation  addresses  this  by  outlawing 
technologies  which  have  as  their  primary  purpose  the  picking  of  these  electronic 
locks  that  copyright  owners  might  use  to  protect  their  property.  The  software 
Publishing  Association  put  out  a  press  release  today  stating  that  they  feel  that  the 
"primary  purpose  test"  is  too  burdensome  and  that  the  sanctions  provided  are  not 
harsh  enough.  Others  insist  that  the  provisions  are  too  harsh  and  violate  privacy 
rights.   How  do  you  react  to  these  arguments? 

Answer:         As  you  point  out,  there  are  those  who  feel  the  "primary  purpose  test" 
in  bcction  1201  is  too  burdensome  and  that  the  sanctions  are  too  low,  while  there  are 
Dtiiers  who  believe  that  the  primary  purpose  standard  is  not  high  enough  and  the 
sanctions  are  too  harsh.   We  are  aware  of  these  opposing  views  and  attempted  to 
strike  a  balance  between  them  when  we  recommended  the  language  of  section  1201. 
We  recognize  that  this  provision  will  not  eliminate  the  risk  that  protection  systems 
\\  ill  be  defeated,  but  we  believe  that  the  provision  will  reduce  this  risk  by  deterring 
those  who  otherwise  might  attempt  to  defeat  technical  protection  systems. 

We  also  recognize  the  concerns  of  some  that  section  1201  is  incompatible  with  fair 
use.  This  is  one  of  the  reasons  we  chose  the  "without  the  authority  of  the  copyright 
owner  or  the  law"  language.  If  the  circumvention  device  is  primarily  intended  and 
used  tor  legal  purposes,  such  as  fair  use,  the  device  would  not  violate  the  provision, 
because  a  device  with  such  a  purpose  and  effect  would  fall  under  the  "authorized  by 
law    exemption. 

In  addition,  we  recognized  the  concern  expressed  with  regard  to  the  ability  to  defeat 
technt)logical  protection  for  copies  of  works  not  protected  by  copyright  law,  such  as 
those  whose  term  of  protection  has  expired  or  those  in  the  public  domain  for  other 
reasons  (such  as  ineligibility  for  protection).   This  is  one  of  the  reasons  we  chose  the 
■primarv  purpose  and  effect"  and  the  "violation  of  any  of  the  exclusive  rights" 
language.     Devices  whose  "primary  purpose  and  effect"  is  to  defeat  the  protection 
tor  public  domain  works  would  not  violate  the  provision  because  a  device  with 
such  a  purpose  and  effect  would  fall  under  the  "violation  of  any  of  the  exclusive 
rights    exemption.    Although  we  attempted  to  account  for  all  foreseeable 
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circumstances  and  ail  the  concerns  brought  to  our  attention,  there  may  still  be  room 
for  improving  the  language  of  section  1201  if  Congress  determines  that  the  language 
of  section  1201  does  not  adequately  balance  the  competing  interests. 


12.  Why  are  the  provisions  in  these  bills  on  copyright  management  information 
so  important?  How  do  you  envision  these  provisions  working  on  the  information 
superhighway? 

Answer:  In  the  future,  the  copyright  management  information  associated  with 

a  work  ~  such  as  the  name  of  the  copyright  owner  and  the  terms  and  conditions  for 
uses  of  the  work  --  ma\'  be  critical  to  the  efficient  operation  and  success  of  the  Nil. 
Copyright  management  information  will  serve  as  a  kind  of  license  plate  for  a  work 
on  the  information  superhighway,  from  which  a  user  may  obtain  important 
information  about  the  work.   The  accuracy  of  such  information  will  be  crucial  to  the 
ability  of  consumers  to  find  and  make  authorized  uses  of  copyrighted  works  on  the 
Nil.    Reliable  information  will  also  facilitate  efficient  licensing  and  reduce 
transaction  costs  for  licensable  uses  of  copyrighted  works  (both  fee-based  and  royalty- 
free).   Therefore,  the  public  should  be  protected  from  false  information  about  who 
created  the  work,  who  owns  rights  in  it,  and  what  uses  may  be  authorized  by  the 
copyright  owner. 

The  proposed  amendment  would  protect  users  and  copyright  owners  by  prohibiting 
the  falsification,  alteration  or  removal  of  any  copyright  management  information  — 
not  just  that  which  is  included  in  or  digitally  linked  to  the  copyrighted  work.  Many 
users  will  obtain  such  information  from  public  registers,  where  the  integrity  of  such 
information  will  be  no  less  important.  The  proposal  also  contains  a  knowledge 
requirement;  therefore,  inadvertent  falsification,  alteration  or  removal  would  not 
be  a  violation. 


13.        If  the  scope  of  copyright  holders'  rights  is  clarified,  should  we  also  clarify  the 
scope  of  the  exemptions  from  those  rights  to  ensure  that  the  balance  between 
owners  and  users  is  maintained? 

Answer:         No.   The  pending  bills  only  clarify  one  right  -  the  right  of  distribution. 
None  of  the  other  exclusive  rights  are  amended  by  the  pending  legislation.    There  is 
no  need  to  clanfv  the  scope  of  the  exemptions  from  the  distribution  right  because 
the  exemptions  and  the  right  both  use  the  term  —  "distribution '  --  that  has  been 
clarified.   Therefore,  clarifying  the  distribution  right  (in  section  106(3)  of  the 
Copyright  Act),  necessarily  clarifies  the  exemptions  to  the  right.   For  instance,  the 
first  sale  exemption  (codified  in  section  109),  which  allows  the  owner  of  a  lawfully 
purchased  copv  or  phonorecord  to  sell  or  otherwise  dispose  of  the  possession  of  that 
cipy  or  phonorecord  without  the  authority  of  the  copyright  owner,  would  appl\-  to 
all  sales  (i.e.,  distributions),  including  those  that  occur  by  transmission,  because  the 
language  of  section  109  provides  that  the  first  sale  exemption  applies  to  the 
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distribution  right  in  section  106(3),  which  by  definition  would  include  the 
distribution  by  transmission.  The  only  way  the  bills  could  exclude  distribution  by 
transmission  from  an  exemption  to  the  distribution  right  would  be  for  the  bills  to 
expressly  amend  the  exemption.   Since  the  bills  do  not  amend  the  distribution  right 
exemptions  the  exemptions  apply  to  all  distributions,  including  distributions  by 
transmissions. 


14.        Should  the  one  year  waiting  period  be  eliminated  for  the  exemption  for  the 
visually  handicapped?  Why  or  why  not? 

.Answer:         The  one-year  waiting  period  may  be  eliminated  because  there  is  strong 
evidence  indicating  that  it  will  not  prompt  copyright  holders  to  exploit  the  visually- 
impaired  market  for  literary  works  more  quickly  than  they  presently  do.   It  appears 
that,  regardless  of  the  one-year  waiting  period,  market  forces  will  continue  to 
control  if  and  when  a  literary  work  is  published  in  forms  accessible  to  the  visually 
impaired.  Generally,  when  a  book  is  first  published  it  is  produced  only  in  hardback 
form.    If  the  hardback  version  is  a  success,  then  the  book  publisher  will  consider 
publishing  the  book  in  paperback,  audio  and  in  other  forms.   If  the  hardback  version 
is  not  a  success,  the  book  will  probably  not  be  published  in  any  other  form.    Of 
cciurse,  this  marketing  strategy  does  not  necessarily  apply  to  books  that  the  publisher 
knows  will  be  instant  successes.   Works  by  authors,  such  as  John  Grisham  or 
Stephen  King,  are  typically  published  in  all  forms  as  soon  as  possible.   Therefore,  we 
do  not  expect  that  the  one-year  waiting  period  will  encourage  book  publishers  to 
publish  large  print.  Braille  or  audio  versions  of  a  book  earlier.   Market  forces  will 
still  dictate  if  and  when  other  versions  of  the  book  are  produced.   Advocates  for  the 
visually  impaired  and  advocates  for  the  publishers  are  having  a  meaningful  dialog 
to  trv  to  reach  a  consensus  on  the  appropriate  scope  of  the  exemption,  including  the 
delay  if  any  before  the  exemption  applies.   The  Administration  strongly  encourages 
such  actions. 


15.        If,  as  a  result  of  section  1201,  it  becomes  impossible  to  gain  access  to 
copyrighted  works  on  the  Nil  without  the  copyright  owner's  authorization,  have  we 
seriously  shifted  the  balance  of  rights?  Can  we  separate  enforcement  from  the 
existence  of  rights  in  a  digital  environment? 

Answer:         Section  1201  does  not  shift  the  balance  of  rights  between  copyright 
owners  and  copyright  users  in  section  1201.   Rather  it  restores  the  balance  between 
them.    In  our  review  of  the  copyright  law,  we  found  that  technological  advances 
over  the  past  decade  have  altered  the  copyright  balance  ~  in  some  instances,  in  favor 
oi  copyright  owners  and  in  others,  in  favor  of  copyright  users.  The  goal  of  the 
recommendations  in  the  White  Paper  is  to  clarify  existing  law  and  adapt  it  where 
this  balance  has  shifted.    In  particular,  we  found  that  the  ease  of  infringement  and 
the  difficulty  of  detection  and  enforcement  will  cause  copyright  owners  to  look  to 
technology,  as  well  as  the  law,  for  protection  of  their  works.   However,  it  is  clear  that 
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technology  can  be  used  to  defeat  any  protection  that  technology  may  provide.   The 
Working  Group  found  that  legal  protection  alone  will  not  be  an  adequate  incentive 
to  authors  to  create  and  to  disseminate  works  to  the  public.   Similarly,  technological 
protection  likely  will  not  be  effective  unless  the  law  also  provides  some  protection 
for  the  technological  processes  and  systems  used  to  prevent  or  restrict  unauthorized 
uses  of  copyrighted  works.   Therefore,  the  Working  Group  sought  to  restore  the 
copyright  balance  between  owners  and  users  by  prohibiting  devices,  products, 
components  and  services  that  defeat  technological  methods  of  preventing 
unauthorized  use. 

Ultimately,  this  provision  benefits  copyright  users  as  well  as  owners  because  users  of 
copyrighted  works  indirectly  pay  for  the  acts  of  infringers  since  the  price  of 
legitimate  copies  of  copyrighted  works  may  be  higher  due  to  infringement  losses 
suffered  by  copyright  owners.  The  copyright  users  will  also  benefit  from  this 
provision  because  they  will  have  access  to  more  copyrighted  works  via  the  Nil  if 
copyrighted  works  are  not  vulnerable  to  the  defeat  of  protection  systems. 

In  theory,  enforcement  of  the  exclusive  rights  by  a  copyright  owner  can  be  separated 
from  the  existence  of  those  rights,  but  in  practice  the  two  are  inseparable.    None  of 
the  exclusive  rights  in  the  copyright  law  would  have  any  practical  effect  if  the  rights 
could  not  be  erfectivelv  enforced.   For  instance,  if  copyright  owners  could  not 
enforce  their  rights,  copyright  owners  would  be  unable  to  withhold  works  from 
publication;  mo\ie  theaters  could  not  charge  admission  or  prevent  audio  or  video 
recording;  and  museums  could  not  require  entry  fees  or  prohibit  the  taking  of 
photographs.    Perhaps,  the  only  benefit  derived  from  the  rights  alone  is  the  personal 
recognition  associated  with  being  the  owner  of  the  rights.   Therefore,  it  is  essential 
that  the  copyright  law  not  only  provide  copvright  owners  with  the  requisite  rights  to 
control  the  e.xploitation  of  their  works,  but  that  they  also  be  provided  with  the 
means  for  enforcing  those  rights. 

When  discussing  copyright  enforcement  it  is  helpful  to  recall  that  unlike  most 
property,  copyrights  are  intangible.   Although  copyrights  are  property  rights  that  can 
be  sold,  licensed  or  even  given  away  like  other  forms  of  property,  they  cannot  be 
adequatelv  protected  by  physical  means.  This  is  true  because  there  are  laws 
prohibiting  the  circumvention  of  phvsical  means  used  to  protect  other  forms  oi 
property,  such  as  laws  prohibiting  "breaking  and  entering."   However,  at  present, 
there  are  no  such  laws  protecting  the  technical  means  used  to  protect  copyrighted 
works  on  the  NIL    Section  1201  would  close  this  loophole  and  ensure  that 
copyrighted  works  are  treated  the  same  as  other  forms  of  property. 


16.  Should  section  1202,  which  protects  the  integrity  of  copyright  management 
information,  be  harmonized  with  existing  section  506,  which  does  the  same  thing 
for  I  opyright  notices?  If  so,  how  would  you  propose  to  accomplish  this? 
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Answer:         Section  1202  may  be  harmonized  with  section  506(d)  by  adding 
"copyright  notices"  to  the  list  of  items  defined  as  copyright  management 
information  in  section  1202(c).   Copyright  notices  were  not  included  within  the 
definition  of  copyright  management  information  in  section  1202  because  we  sought 
to  include  only  the  minimum  information  necessary  within  the  definition  and  to 
allow  the  Register  of  Copyrights  to  include  other  information  within  the  definition 
as  deemed  necessary. 


17.       Applying  the  first  sale  doctrine  in  the  Nil  and  Gil  environment  may  be 
problematic.  Proposals  to  amend  the  first  sale  doctrine  in  the  digital  context  to  allow 
the  transmission  of  a  reproduction  so  long  as  the  transferor  destroys  the  original 
may  not  be  appropriate.  The  first  sale  doctrine  does  not  allow  a  purchaser  of  a  book 
to  photocopy  it,  bum  it  and  transfer  the  photocopy.  Is  it  possible  to  transfer  an 
original  in  the  digital  environment  without  simultaneously  making  an  infringing 
copy?  If  it  is  possible,  do  you  believe  that  the  first  sale  doctrine  should  be  limited  in 
the  digital  context  for  the  same  reasons  that  it  was  limited  in  17  U.S.C.  §  109  (b)(1) 
(AXSupp.  1995)? 

Answer:         When  a  copyrighted  work  is  transmitted  from  one  computer  to 
another,  the  original  copy  of  the  work  remains  in  the  transmittirig  computer  and  a 
copy  resides  in  the  memory  of,  or  in  a  storage  device  associated  with,  the  other 
computer.   Therefore,  this  type  of  transfer  implicates  the  copyright  owner's 
reproduction  and  distribution  rights.   It  is  not  possible  to  transfer  an  original  in  the 
digital  environment  without  simultaneously  making  a  copy,  nor  are  there  any 
immediate  plans  to  create  a  system  that  would  make  this  possible.   If  this  does 
becomes  possible  sometime  in  the  future,  we  will  reconsider  whether  the  scope  of 
the  first  sale  doctrine  should  be  limited  at  that  time. 
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UNITED  STATES  DEPARTMENT  OF  CDMMERC^ 
Patent  and  Trademark  Office 

ASSISTANT  SECRETARY  AND  COMMISSIONER 
OF  PATENTS  AND  TRADEMARKS 
Washington.  D.C.  20231 


The  Honorable  Orrin  G.  Hatch 

Chairman 

Committee  on  the  Judiciary 

United  States  Senate 

Washington,  D.C.    20510 

Dear  Mr.  Chairman: 

Enclosed  are  the  responses  to  the  questions  submitted  by  you  to  the  U.S.  Patent  and 
Trademark  Office  tor  inclusion  in  the  record  of  the  hearing  on  the  Nil  Copyright 
Protection  Act  of  T)95,  on  November  16,  1995.   We  have  been  advised  by  the  Office 
of  Management  and  Budget  that  there  is  no  objection  to  the  submission  of  this 
report  to  the  Congress  from  the  standpoint  of  the  Administration's  program. 

Sincerely, 

Bruce  A.  Lehman 

Assistant  Sucretary  or  Commerce  and 
Commissioner  of  Patents  and  Trademarks 

Enclosure 


Senator  I.eahv 
Senator  Kohl 
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Questions  from  Senator  Hatch: 


1.  In  your  testimony  you  state  that  section  two  of  the  bill  does  not  create  a  new  right, 
but  merely  recognizes  that  the  right  of  public  distribution  can  be  exercised  by  means 
of  transmission.  Why  does  the  right  of  public  distribution  need  to  be  so  clarified 
and  not  the  other  copyright  rights? 

Answer:        The  right  of  public  distribution  should  be  clarified  because  under  the 
current  Copyright  Act  and  the  case  law  it  is  not  clear  whether  transmission  of  a 
copyrighted  work  from  one  computer  to  another  can  constitute  a  distribution  of 
copies  or  phonorecords  of  a  work.   Modem  technology  makes  it  possible  to 
distribute  a  copy  of  a  work  by  transmitting  the  copy  from  one  computer  to  another 
whereby  the  original  copy  of  the  work  remains  in  the  transmitting  computer  and  a 
copy  of  the  work  resides  in  the  memory  of,  or  in  storage  devices  associated  with,  the 
receiving  computer.   The  result  is  that  the  distributor  retains  his  copy  of  the  work 
while  distributing  a  reproduction  of  the  work.    Because  it  is  not  clear  whether  the 
courts  will  treat  this  as  a  distribution  under  the  existing  copyright  law,  we 
recommend  amending  the  Copyright  Act  to  expressly  recognize  that  copies  or 
phonorecords  of  works  can  be  distributed  to  the  public  by  transmission,  and  that 
such  transmissions  fall  within  the  exclusive  distribution  right  of  the  copyright 
owner. 

The  amendment  proposed  in  S.  1284  does  not  create  a  new  right.   Rather  it  would 
expressly  recognize  that,  as  a  result  of  technological  developments,  the  distribution 
right  can  be  exercised  by  means  of  transmission  —  just  as  the  other  rights 
enumerated  in  section  106  of  title  35,  United  States  Code  may  be.   Unlike  the  law 
concerning  the  distribution  right,  the  literal  language  in  the  Copyright  Act  and  case 
law  make  it  clear  that  the  reproduction,  public  performance  and  public  display  rights 
may  be  exercised  by  means  of  transmission  and,  and  do  not  need  to  be  clarified. 


2.  The  doctrine  of  fair  use  currently  provides  a  defense  to  copyright  infringement 
for  many  acts  of  copying  that  are  small  in  scale  and  for  private  or  educational 
purposes.  Part  of  the  rationale  for  finding  fair  use  in  these  cases  is  the  high 
transactions  costs  in  obtaining  permissions  and  in  policing.  In  the  future,  it  will  be 
easier  to  obtain  licensing  information  and  permission  by  electronic  means,  and  it 
will  be  easy  for  copyright  owners  to  monitor  usage.  How  do  you  think  this  will 
affect  the  scope  of  fair  use. 

Answer:         The  ease  of  obtaining  licensing  information  and  permission  has  been 
considered  in  determining  the  application  and  scope  of  the  fair  use  doctrine  in 
photocopying  cases.   For  instance,  in  the  recently  decided  case  of  American 
Geophysical  Union  v.  Texaco  Inc..  the  court  held  the  defendant  liable  for  the 
unauthorized  photocopying  of  journal  articles  because,  inter  alia,  the  court  believed 
that  it  was  not  unreasonably  burdensome  for  the  defendant  to  obtain  a  license  from 
the  Copyright  Clearance  Center  for  the  right  to  make  photocopies  of  the  plaintiffs' 
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works.  American  Geophysicnl  Union  v.  Texaco  Inc..  802  F.  Supp.  1  (S.D.N.Y.  1992), 
affd,  37  F.3d  881,  892  (2d  Cir.  1994).  The  court  also  speculated  that  should  the 
proprietors  fail  to  establish  a  licensing  system  for  the  use  in  question,  then  the 
balance  might  shift  in  favor  of  a  finding  of  fair  use.   Even  though  the  Texaco  case 
did  not  involve  the  Nil,  it  is  likely  that  the  court's  reasoning  in  this  case  w\\\  be 
foUou'ed  by  other  courts  in  future  cases  in  which,  due  to  the  Nil,  tracking 
transactions  and  obtaining  licenses  to  use  copyrighted  works  would  not 
unreasonably  burden  the  defendant. 

A  Conference  on  Fair  Use,  known  as  CONFU,  consisting  of  more  than  60  interested 
parties,  has  been  meeting  more  or  less  monthly  since  September  1994  in  an  effort  to 
determine  whether  educational  or  library  guidelines  similar  in  concept  to  those 
already  in  place  might  prove  attainable  in  the  Nil  context.   The  participants  in  the 
conference  are  discussing  several  areas,  including  multimedia,  inter-library  loan, 
visual  image  archiving,  and  "distance  learning."  Although  no  formal  guidelines 
have  been  adopted  yet,  guidelines  are  in  the  process  of  being  formulated.   We 
anticipate  that  se\'eral  guidelines  will  be  approved  for  adoption  at  the  next  meeting 
on  February  28,  1996,  and  we  expect  formal  adoption  of  these  guidelines  to  occur  this 
Spring.   We  will  be  pleased  to  provide  you  with  a  copy  of  the  guidelines  once  they 
have  been  formaih'  adopted  by  the  participants. 
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Questions  from  Senator  Leahy: 

1.  Senator  Feingold  and  I  recently  introduced  a  bill  to  amend  the  criminal  copyright 
laws  to  close  a  major  loophole  that  allows  flagrant,  willful  but  not-for-profit 
copyright  infringers  to  get  off  scot  free.  The  Working  Group  expressed  its  general 
support  for  this  bill,  the  "Criminal  Copyright  Improvement  Act"  (S.  1122)  in  its 
Report.  If  Congress  passes  the  amendments  proposed  in  S.  1284,  without  addressing 
the  loophole  targeted  for  closing  in  the  criminal  copyright  bill  (S.  1122),  would 
copyright  owners  of  computer  software  and  other  copyrighted  materials  remain 
vulnerable  to  flagrant,  willful  copyright  infringements  on-line? 

Answer:         Yes.   If  Congress  passes  the  amendments  proposed  in  S.  1284,  without 
closing  the  loophole  by  passing  the  criminal  copyright  bill  (S.  1122),  copyright 
owners  of  computer  software  and  other  copyrighted  materials  would  remain 
vulnerable  to  flagrant,  willful  copyright  infringements  on-line.    Although  S.  1284 
addresses  many  areas  of  the  copyright  law,  it  does  not  address  the  problems  with  the 
criminal  copyright  provisions  that  would  be  resolved  by  S.  1122. 

Under  the  present  Copyright  Act,  criminal  penalties  are  available  only  when  the 
infringement  is  willful  and  is  for  purposes  of  commercial  advantage  or  private 
financial  gain.   The  dismissal  of  the  criminal  charges  in  United  States  v.  LaMacchia 
demonstrates  a  potential  deficiency  in  the  criminal  copyright  provisions.    According 
to  the  court  in  LaMacchia,  the  criminal  provisions  in  the  copyright  law  do  not  reach 
even  the  most  wanton  and  malicious  large-scale  endeavors  to  copy  unless  the  copier 
seeks  profits.    Since  there  is  virtually  no  cost  to  the  infringer,  some  individuals  are 
willing  to  make  such  copies  (or  assist  others  in  making  them)  for  reasons  other  than 
monetary  reward.    For  example,  someone  who  believes  that  all  works  should  be  free 
in  Cyberspace  can  easily  make  and  distribute  thousands  of  copies  of  a  protected  work 
without  having  any  desire  for  commercial  advantage  or  private  financial  gain.    The 
LaMacchia  court,  likewise  recognized  this  problem  in  the  Copyright  Act  when  it 
stated  that; 

"Criminal  as  well  as  civil  penalties  should  probably  attach  to  willful, 
multiple  infringements  of  copyrighted  software  even  absent  a 
commercial  motive  on  the  part  of  the  infringer.    One  could  envision 
ways  that  the  copyright  law  could  be  modified  to  permit  such 
prosecution.   But,  "[i]t  is  the  legislature,  not  the  Court  which  is  to 
define  a  crime,  and  ordain  its  punishment." 

S.  1 122  would  close  this  loophole  by  amending  the  Copyright  Act  to  make  it  a 
criminal  offense  to  willfully  infringe  a  copyright  by  reproducing  or  distributing 
copies  with  a  retail  value  of  $5,000  or  more.   By  setting  a  monetary  threshold  and 
requiring  willfulness,  the  bill  ensures  that  merely  casual  or  carelesr  conduct 
resulting  in  distribution  of  only  a  few  copies  will  not  be  subject  to  criminal 
prosecution  and  that  criminal  charges  will  not  be  brought  unless  there  is  a 
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significant  level  of  harm  to  the  copyright  owner's  rights.   If  enacted,  the  bill  would 
prevent  mass  piracy  of  works  on-line  by  ensuring  that  criminal  remedies  are 
available  regardless  of  whether  the  infringer  seeks  profits  from  his  infringing 
activity.   Therefore,  I  was  pleased  to  see  Senator  Leahy  and  Senator  Feingold 
introduce  S.  1122  to  close  this  loophole. 

By  not  including  similar  provisions  in  the  Working  Group's  legislative  proposal  to 
Congress,  it  in  no  way  was  meant  to  diminish  the  need  for  such  legislation.  Indeed, 
the  only  reason  similar  provisions  were  excluded  from  the  Working  Group 
proposal  was  because  S.  1122  was  already  pending  before  Congress  and  it  would  have 
been  duplicative  to  include  it  in  another  proposed  bill.  As  you  noted,  the  Working 
Group  expressed  its  support  for  S.  1122  in  its  Report  and  agreed  with  the  LaMacchin 
court  that  criminal  penalties  should  attach  to  willful,  multiple  infringements,  even 
absent  a  commercial  motive. 


2.  In  your  view,  is  the  possibility  of  a  private  civil  action  to  remedy  a  copyright 
infringement  sufficient  to  protect  against  the  sort  of  mass  piracy  of  copyrighted 
software  and  other  works  on-line  that  was  at  issue  in  the  LaMacchia  case? 

Answer:         No.    In  many  cases,  civil  penalties  will  be  insufficient  to  control  the 
type  of  piracy  on  the  Nil,  such  as  the  type  of  piracy  that  took  place  in  the  LaMacchia 
case.    The  main  objective  of  both  civil  and  criminal  penalties  is  to  deter  potential 
infringers  from  following  through  with  their  infringing  acts.    In  the  past,  it  has  been 
found  that  civil  penalties  alone  are  insufficient  to  deter  some  types  of  potential 
infringers.    In  these  cases,  the  Copyright  Act  provides  for  criminal  penalties,  in 
addition  to  civil  penalties.    For  instance,  Federal  criminal  law  provides  that  large- 
scale  criminal  infringements  of  the  reproduction  or  distribution  rights  in  a 
copyrighted  work,  may  be  punishable  by  a  fine  of  not  more  than  $250,000  and /or 
imprisonment  for  not  more  than  five  years,   see  18  U.S.C.  §  2319. 

Civil  remedies  alone  are  insufficient  to  deter  the  type  of  piracy  that  took  place  in  the 
LaMacchia  case.   .Actual  or  statutory  damage  awards  may  be  insufficient  to  deter 
certain  types  of  infringements  because  the  infringer,  like  the  student  in  the 
LaMacchia  case,  mav  be  a  person  against  whom  the  threat  of  having  to  pay  monetarv 
damages  will  have  no  effect.   In  these  instances,  the  threat  of  criminal  charges  ma\- 
be  the  best  deterrent.    In  addition,  the  civil  remedy  of  an  injunction,  the  most 
common  copyright  remedy,  will  be  insufficient  to  deter  piracy  in  many  instances 
because  a  significant  amount  of  damage  to  the  plaintiff  may  have  occurred  before 
the  plaintiff  discovers  the  infringing  activity  and  is  able  to  obtain  an  injunction.    In 
these  cases,  it  is  necessary  to  prevent  the  infringement  before  it  occurs  by  deterring 
potential  infringers  with  the  threat  of  criminal  charges.   For  these  ,  it  is  necessary  to 
amend  the  Copyright  Act  so  that  criminal  and  civil  penalties  should  attach  to 
willful,  multiple  infringements  of  conyrighted  software  even  when  the  infringer 
has  no  commercial  motive. 
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3.  I  appreciate  that  the  Working  Group  took  over  two  years  to  examine  the 
implications  for  intellectual  property  rights  of  new  computerized  communications 
networks,  such  as  the  Internet.  What  steps  did  the  Working  Group  take  to  ensure 
input  from  a  broad  range  of  parties,  including  service  providers,  content  providers 
and  users  of  the  National  Information  Infrastructure? 

Answer:         The  White  Paper  was  the  result  of  a  two-year  process  involving 
extensive  deliberations  among  government  agencies  and  extraordinary 
opportunities  for  public  comment.   More  than  25  agencies  of  the  Federal 
government  participated  in  a  Working  Group  that  produced  the  report.   The 
interagency  Working  Group  held  a  public  hearing  in  November  1993,  at  which  30 
witnesses  testified.   The  Working  Group  also  solicited  written  comments  and 
received  some  70  statements  during  a  public  comment  period  which  closed  on 
December  10,  1993.   Following  its  review  of  the  public  comments  submitted  and 
analysis  of  the  issues  raised,  the  Working  Group  issued  a  preliminary  report  of  its 
recommendations  (commonly  known  as  the  "Green  Paper")  on  July  7,  1994. 
Thousands  of  copies  of  the  Green  Paper  were  distributed  in  paper  form  as  well  as 
electronically  via  government  bulletin  boards. 

The  Working  Group  then  solicited  comments  on  the  Green  Paper  in  public  hearings 
held  in  Chicago,  Los  Angeles  and  Washington,  D.C.,  in  September  1994.   In  addition, 
more  than  1,500  pages  of  written  comments  were  filed  --  both  on  the  Green  Paper 
itself  and  in  reply  to  comments  filed  by  interested  members  of  the  public.  In  all, 
more  than  150  individuals  and  organizations  representing  more  than  425,000 
members  of  the  public  participated  in  the  comment  process,  which  extended  over 
four  months.  Points  of  view  were  expressed  by  library  groups,  educators,  copyright 
owners,  authors,  network  providers,  on-line  service  interests  and  virtually  every 
constituency  that  does  ~  or  could  ~  have  an  interest  in  intellectual  property  and  the 
Internet. 

The  Working  Group  did  not  stop  there.   It  also  convened  a  Conference  on  Fair  Use 
(CONFU ')  to  bring  together  copyright  owners  and  users  of  works  for  the  purpose  of 
examining,  and  developing. guidelines  in  response  to,  fair  use  concerns,  and 
particularly  those  of  library  and  educator  groups.  Some  60  interest  groups  are 
participants  in  the  Conference  and  have  been  meeting  regularly  since  September 
1994  in  sessions  open  to  the  public. 


4.  The  bill  would  add  a  new  exemption  to  our  copjnight  laws  to  benefit  the  visually- 
impaired.  Specifically,  the  bill  would  allow  non-profit  organizations  to  reproduce 
and  distribute  to  the  visually-impaired,  at  cost  Braille,  large  type,  and  audio  versions 
of  literary  works  if  the  copyright  holder  has  not  done  so  within  one  year  after  the 
first  publication. 
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(a)  How  long  does  it  normally  take  for  a  literary  work  to  be  made  available  in 
Braille  or  other  form  accessible  to  the  visually  impaired? 

Answer:         According  to  the  Library  of  Congress  National  Library  Service  for  the 
Blind  and  Physically  Handicapped,  it  takes  approximately  6  to  9  months  for  the 
average  book  to  be  made  available  in  Braille  or  on  a  phonorecord.   Magazines  and 
newspapers,  however,  are  made  available  on  a  much  more  timely  basis.    For 
instance,  on  average,  daily  and  weekly  magazines  and  newspapers  are  made 
accessible  to  the  visually  impaired  shortly  after  they  are  published.   The  fast  turn 
around  for  magazines  and  newspapers  is  due  in  large  part  to  the  magazine 
publishers,  who  work  with  the  National  Library  Service  for  the  Blind  and  Physically 
Handicapped  to  produce  Braille  versions  of  the  magazines.    For  instance,  the 
Washington  Post  provides  the  National  Library  Service  for  the  Blind  and  Physicallv 
Handicapped  with  the  newspapers  galleys,  so  that  the  Library  can  begin  the 
production  process  earlier. 

The  time  it  takes  for  the  National  Library  Service  for  the  Blind  and  Physically 
Handicapped  to  make  a  literary  work  accessible  to  the  visually  impaired  depends  on 
several  factors,  such  as  the  length  of  the  book,  the  number  of  books  the  Library  is 
producing  at  a  given  time,  whether  the  copyright  owner  has  authorized  the  Librarv 
to  reproduce  the  work  in  a  format  accessible  to  the  visually  impaired  by  checking  the 
checkoff  box  on  the  copyright  registration  form,  and  whether  the  work  is  produced 
in  Braille  or  as  a  phonorecord  or  both. 

(b)  Would  this  exemption  prompt  copyright  holders  to  exploit  the  visually 
impaired  market  for  literary  works  more  quickly  than  is  currently  done,  since  if  they 
have  not  done  so  within  one  year,  non-profit  organizations  may  do  so? 

Answer:         No.    .According  to  information  we  obtained  from  advocates  for  the 
publishers  and  the  \'isually  impaired,  we  do  not  expect  that  the  exemption  will 
prompt  copyright  holders  to  exploit  the  visually-impaired  market  for  literary  works 
more  quickly  than  they  presently  do.    Market  forces  will  continue  to  control  if  and 
when  a  literary  work  is  published  in  forms  accessible  to  the  visually  impaired. 

Generally,  when  a  book  is  first  published  it  is  produced  only  in  hardback  form.   If 
the  hardback  version  is  a  success,  then  the  book  publisher  will  consider  publishing 
the  book  in  paperback,  audio  or  other  forms.   If  the  hardback  version  is  not  a  success, 
the  book  will  probably  not  be  published  in  any  other  form.  Of  course,  this 
marketing  strategy  does  not  necessarily  apply  to  books  that  the  publisher  knows  will 
be  instant  successes.    Works  by  authors,  such  as  John  Grisham  or  Stephen  King,  are 
typically  published  in  all  forms  as  soon  as  possible.  Therefore,  we  do  not  expect  that 
the  one-year  waiting  period  will  encourage  book  publishers  to  publish  large  print. 
Braille  or  audio  versions  of  a  book  earlier.   Market  forces  will  still  dictate  that  they 
wait  until  the  book  is  an  established  best  seller  if  and  when  other  versions  of  the 
book  are  produced. 
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Another  factor  influencing  whether  a  literary  work  is  available  in  a  form  accessible 
to  the  visually-impaired  market  is  technology.   Technology  is  moving  so  fast  that  it 
is  outpacing  Braille  and  large  print.   Technological  tools  that  help  the  visually 
impaired  access  information  on  the  Internet  include  reading  machines,  text-to- 
speech  synthesizers,  voice  command  software  and  touch-screen  technology,  and 
many  more  tools  are  right  around  the  comer.   These  tools,  in  conjunction  with  the 
exemption  proposed  in  S.  1284,  will  help  provide  the  visually  impaired  with  greater 
access  to  greater  amounts  of  work.   Advocates  for  the  visually  impaired  and 
advocates  for  the  publishers  are  having  a  meaningful  dialog  to  try  to  reach  a 
consensus  on  the  appropriate  scope  of  the  exemption,  including  the  delay  if  any 
before  the  exemption  applies.   The  Administration  strongly  encourages  such 
actions. 


5.  The  registration  form  to  register  a  work  for  copyright  purposed  contains  a 
checkoff  for  copyright  holders  to  authorize  the  reproduction  of  their  work  in  a 
format  accessible  to  the  visually  impaired.  I  am  interested  in  how  well  this  checkoff 
system  works.  How  often  do  copyright  holders  checkoff  this  authorization  to  permit 
reproduction  of  their  work  in  formats  for  the  visually  impaired? 

Answer:        Since  the  checkoff  system  was  added  to  the  literary  work  registration 
form  in  1978,  the  frequency  with  which  copyright  holders  check  off  the 
authorization  on  the  registration  form  to  permit  reproduction  of  their  work  in 
formats  for  the  visually  impaired  has  increased.   According  to  the  Copyright  Office, 
in  fiscal  year  1994,  approximately  32%  (or  62,211  of  the  197,031  forms)  of  aU  literary 
work  registration  forms  (serial  and  non-serial)  authorized  the  Library  to  reproduce 
the  work  in  a  format  accessible  to  the  visually  impaired  by  checking  off  the  checkoff 
box  on  the  registration.  Of  the  62,  211  forms  that  authorized  reproduction,  54,903 
authorized  reproduction  in  both  Braille  and  phonorecords,  6,488  authorized 
reproductions  for  Braille  only,  and  820  authorized  reproductions  in  phonorecords 
only. 

Of  course,  not  all  the  works  identified  in  the  registration  forms  are  chosen  by  the 
Library  of  Congress  to  be  produced  for  the  visually  impaired.  According  to  the 
National  Library  Service  for  the  Blind  and  Physically  Handicapped,  approximately 
80"i>  of  all  literary  works  that  are  chosen  by  the  Library  to  be  produced  for  the 
visually  impaired  have  literary  work  registration  forms  that  authorize  the  Library  to 
reproduce  the  work  in  a  format  accessible  to  the  visually  impaired. 


6.  I  understand  that  some  other  countries,  including  Australia,  Finland,  and 
Portugal,  have  similar  exemptions  from  copyright  liability  for  Braille,  large-print 
and  other  versions  of  copyrighted  literary  works  made  for  the  visually-impaired. 
Has  the  exemption  caused  any  problems  in  those  countries  and,  if  so,  could  you 
identify  what  those  problems  have  been? 


127 


Answer:         The  short  answer  to  your  question  is  that  the  provisions  on  copying  for 
the  blind  and  physically  disabled  in  both  countries  are  working  well  and  without 
any  complaints  from  the  publishers.   In  Finland,  the  national  Library  Service  for  the 
blind  makes  available  talking  books  and  Braille  materials.    In  Australia,  similar 
results  are  obtained.    In  Australia,  the  provision  includes  special  broadcasts  on  a 
unique  frequency  where  newspapers  and  other  topical  material  are  read  aloud  for 
the  blind.    Neither  Finland  or  Australia  have  had  problems  with  their  provisions. 
That  said,  Finland  is  modifying  its  provisions  to  take  into  account  new  technology 
to  permit  use  of  scaleable  fonts,  etc.  to  make  even  more  information  available  to  the 
blind.   Attached  is  the  latest  text  of  the  Finnish  law. 


7.  The  Working  Group  Report  discusses  the  problem  of  Internet  users  registering  e- 
mail  addresses  that  use  a  well-known  trademarked  name,  such  as  "Coke," 
"McDonald's,"  or  "MTV,"  without  recommending  any  legislative  change.  Is  this  an 
area  where  the  Working  Group  concluded  that  current  law  was  sufficiently  flexible 
to  address  the  problem,  without  any  need  for  new  legislation? 

Answer:         An  Internet  domain  name,  which  identifies  an  address  on  the  Internet, 
is  not,  per  se,  intellectual  property  (i.e.,  trademarks).   The  registration  of  Internet 
domain  names  is  analogous  to  the  registration  of  radio  or  television  call  letters  with 
the  FCC  or  the  registration  of  corporate  names  with  a  state  government  office.   An 
Internet  domain  name  may  be  used  as  a  trademark,  in  which  case  it  would  be 
entitled  to  protection  as  a  trademark  under  existing  laws,  which  are  adequate. 

Conversely,  InterNIC,  with  whom  domain  names  are  registered,  has  a  policy  that 
recognizes  an  Internet  domain  name  may  be  identical  or  similar  to  another  entity's 
pre-existing  trademark,  but  that  the  trademark  holder  may  not  have  the  exclusive 
right  to  use  that  name  on  the  Internet.    When  an  Internet  domain  name  is  in 
dispute,  InterNIC  puts  the  name  on  "hold"  until  the  parties  or  a  court  resolve  the 
dispute  under  existing  law.    We  have  received  no  indication  that  this  policy, 
together  with  existing  law,  is  inadequate,  or  that  a  legislative  change  is  either 
preferable  or  necessary. 


8.  The  Working  Group  Report  mentions  that  the  Commerce  Department's  Office  of 
Strategic  Industries  and  Economic  Security  is  conducting  studies  on  the  export 
controls  of  encrypted  software  and  their  impact  on  U.S.  manufacturers.  What  is  the 
status  of  that  report? 

Answer:         A  classified  version  of  the  Report  was  completed  and  was  not  made 
publicly  available.   A  redacted  version  of  the  Report  was  released  January  19,  1996, 
and  can  be  obtained  by  calling  the  Bureau  of  Export  Administration  (BXA)  Office  of 
Public  Affairs  at  (202)  '482-2^21.  The  Report,  jointly  prepared  by  BXA  and  the 
National  Security  Agency,  evaluates  the  current  and  future  market  for  computer 
software  with  encryption,  reviews  the  availability  of  foreign  encryption  software 
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and  assesses  the  impact  that  U.S.  export  controls  on  encryption  have  on  the 
competitiveness  of  the  software  industry.   The  Report  found  that  export  controls  are 
used  by  the  United  States  and  most  other  developed  countries  to  slow  the  spread  of 
strong  encryption  to  protect  public  safety  and  national  security.   It  concluded  that 
mots  foreign  encryption  products  are  not  as  strong  as  advertised  and  that  there  have 
been  few  cases  where  U.S.  export  controls  have  put  U.S.  software  manufacturers  at  a 
disadvantage  with  respect  to  foreign  competitors.   The  Report  concludes  that 
encryption  software  accounts  for  only  a  small  percentage  of  the  total  computer 
software,  but  that  this  percentage  will  increase  substantially  as  the  United  States  and 
other  countries  develop  and  expand  public  networks  and  electronic  commerce.   The 
Report  also  notes  that  existing  U.S.  export  controls  may  discourage  U.S.  software 
producers  from  enhancing  the  security  features  of  general  purpose  software 
products  to  meet  the  anticipated  growth  in  demand  by  foreign  markets. 


9.  The  bill  authorizes  the  Register  of  Copyrights  to  decide  what  should  be  included 
in  the  copyright  management  information  voluntarily  put  on  copyrighted  material, 
in  addition  to  the  name  of  the  author  or  copyright  holder.  What  sort  of  additional 
information  can  you  foresee  being  useful  on  the  Nil? 

Answer:         Additional  copyright  management  information  that  might  be  useful 
could  include  the  licensing  agents'  names,  bar  codes  that  identify  a  work,  dates  of 
publication  and  creation  of  a  work,  version  numbers  and  any  other  information 
that  might  aid  the  public  in  identifying  the  work,  the  author,  the  copyright  owner, 
the  licensee,  or  any  other  individual  involved  in  the  creation  or  exploitation  of  the 
work.   The  purpose  of  giving  the  Register  of  Copyrights  the  authority  to  decide  what 
additional  information  may  be  defined  as  copyright  management  information  was 
to  make  the  law  flexible  enough  that  legislation  would  not  need  to  be  passed 
anytime  a  change  in  the  definition  of  copyright  management  information  was 
necessarv. 


10.  The  Working  Group  Report  recommends  amending  the  Copyright  Law  by 
adding  the  word  "transmission"  to  the  definitions.  Concern  has  been  raised  that  the 
use  of  the  word  "transmissions"  may  have  a  broader  reach  than  communications 
over  computer  networks  and  also  cover  radio  and  TV  broadcasts,  and  expose 
broadcasters  to  new  copyright  liability.  Could  you  respond  to  this  concern? 

Answer:         The  proposed  amendment  to  the  definition  of  "transmit"  will  not 
expose  radio  and  TV  broadcasters  to  new  copyright  liability.  A  definition  of 
"transmit'  already  exists  in  the  Copyright  Act.   This  definition  expressly  recognizes 
that  the  public  performance  and  public  display  rights  may  be  exercised  by  means  of  a 
transmission.    The  amendment  to  the  definition  of  "transmit"  would  merely  clarify 
that  the  distribution  right  also  can  be  exercised  by  means  of  transmission.   Since 
broadcasters  are  in  the  business  of  performing  copyrighted  works,  not  distributing 
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them,  amending  the  definition  of  "transmit,"  as  proposed  in  S.  1284  and  H.R.  2441, 
will  not  expose  broadcasters  to  new  copyright  liability. 

At  present,  broadcasters  may  be  held  liable  for  transmitting  an  unauthorized 
performance  of  a  copyrighted  work,  unless  the  work  is  a  sound  recording.   A 
broadcaster  is  only  liable  for  transmitting  an  unauthorized  performance  of  a  sound 
recording  if  the  sound  recording  is  transmitted  in  digital  form.   The  distinction 
between  an  analog  transmission  of  a  sound  recording  (the  unauthorized 
transmission  of  which  a  broadcaster  may  not  be  held  liable  for)  and  a  digital 
transmission  of  a  sound  recording,  (the  unauthorized  transmission  of  which  a 
broadcaster  may  be  held  liable  for)  was  already  made  in  P.L.  No.  104-39,  the  Digital 
Performance  Right  in  Sound  Recordings  Act  of  1995.   That  Act,  which  was  signed 
into  law  by  the  President  on  November  1,  1995,  amended  the  Copyright  Act  to 
provide  copyright  owners  of  sound  recordings  with  an  exclusive  right  to  perform 
their  sound  recordings  publicly  by  means  of  digital  transmissions. 

Therefore,  the  relevant  distinction  is  between  digital  transmissions  that  constitute 
public  performances  of  copyrighted  works  and  those  that  may  constitute 
reproduction  and  distribution  of  copyrighted  works.  If  broadcasters  decide  to  get 
into  the  business  of  distributing  works,  then  their  liability  would  change.   It  is 
important  to  note  that  the  liability  of  broadcasters  would  change  as  a  result  of  a 
change  in  their  business  practices  not  as  a  result  of  any  change  in  the  Copyright  Act 
proposed  in  S.  1284  or  H.R.  2441.  Both  S.  1284  and  H.R.  2441,  propose  an 
amendment  to  the  present  definition  of  "transmit."   These  bills  do  not  add  a  new 
definition  or  create  a  new  right.  These  bills  merely  clarify  that,  as  a  result  of 
technological  de\elopments,  the  distribution  right  can  be  exercised  by  means  of 
transmission  -  just  as  the  reproduction,  public  performance  and  public  display 
rights  may  be. 
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Questions  from  Senator  Kohl: 

1.  Many  on-line  service  providers  argue  that  they  simply  facilitate  the  transmission 
of  information  via  their  software  and  networks,  much  like  phone  companies 
transmit  voice  and  data  messages,  or  like  film  and  camera  companies  facilitate  the 
copying  of  images  via  their  cameras  and  film,  or  like  photocopier  manufacturers 
facilitate  copying  documents  via  their  photocopiers.  Do  you  believe  that  this 
analogy  comparing  on-line  service  providers  to  photocopier  manufacturers  is 
accurate? 

Answer:  The  analogy  comparing  on-line  service  providers  to  photocopier 
manufacturers  is  not  appropriate.  Photocopier  manufacturers  do  not  perform  any 
act  that  would  directly  infringe  any  of  the  copyright  owner's  exclusive  rights,  they 
merely  provide  hardware  that  has  the  potential  to  be  used  by  another  to  infringe  a 
copyright.  Unlike  photocopier  manufacturers,  on-line  service  providers  do  not 
provide  hardware,  they  provide  a  service  that  may  be  used  to  violate  the  copyright 
owner's  distribution  rights. 

Although  the  analogy  to  photocopiers  may  not  be  appropriate,  there  are  other 
businesses  that  may  be  analogous  to  on-line  service  providers  with  regard  to 
copyright  liability.   On-line  service  providers  may  be  compared  to  photo  finishers, 
book  sellers,  record  stores,  newsstands  and  computer  software  retailers.   All  these 
businesses  run  the  risk  of  infringing  a  copyrighted  work  in  the  normal  course  of 
their  business  and  may  be  held  liable  as  distributors  if  the  works  or  copies  they  deal 
in  are  infringing.    The  burden  on  on-line  service  providers  distributing  copyrighted 
works  over  their  lines  is  no  different  than  these  other  businesses,  and  therefore,  at 
this  time,  it  is  not  appropriate  to  make  a  legislative  change  in  the  liability  standards 
for  on-line  service  providers. 


2.  Under  the  Nil  Copyright  Protection  Act  of  1995  (S.1284),  would  on-line  service 
providers  —  who  technically  do  "transmit"  material  under  the  proposed  17  U.S.C.  § 
101  -  be  subject  to  a  different  standard  of  liability  than  phone  companies  or 
photocopier  manufacturers  are  under  current  copyright  law?  If  even  technically 
there  is  a  different  standard  of  liability,  what  impact  do  you  think  it  will  have  on  the 
on-line  service  providers? 

Answer:         S.  1284  in  no  way  alters  the  standard  of  liability  for  copyright 
infringement.   On-line  service  providers  are  subject  to  the  same  standard  of  liability 
as  anyone  else  who  transmits  a  copyrighted  work  in  violation  of  the  copyright 
owners  distribution  right.   The  real  question  is  not  whether  the  Copyright  Act 
should  be  amended  to  make  on-line  service  providers  liable  for  the  infringements 
of  tht  r  members,  because  under  the  present  Copyright  Act  on-line  service 
providers  are  already  potentially  liable  for  copyright  infringement  to  the  same 
extent  that  photo  finishers,  book  sellers,  record  stores,  newsstands  and  computer 
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software  retailers,  may  be  held  liable  as  distributors  if  the  works  they  distribute  are 
infringing.    The  real  question  is  whether  on-line  service  providers  should  be 
exempt  from  liability  or  given  a  higher  standard  for  liability,  such  as  imposing 
liability  only  in  those  cases  where  infringement  was  willful  and  repeated  or  where  it 
was  proven  that  the  service  provider  had  both  "actual  knowledge"  of  the  infringing 
activity  and  the  "ability  and  authority"  to  terminate  such  activity. 

Today,  the  Copyright  Act  and  case  law  impose  different  standards  for  direct, 
contributory  and  vicarious  liabiUty  for  copyright  infringement.   Liability  of  direct 
infringers  -  those  who  commit  acts  in  violation  of  the  exclusive  rights  of  the 
copyright  owner  —  is  determined  without  regard  to  the  intent  or  state  of  mind  of  the 
infringer.    However,  the  law  gives  courts  substantial  discretion  to  consider  the 
"innocent"  intent  of  the  infringer  in  mitigation  of  damages.    (Courts  in  such  cases 
can  reduce  damages  for  direct  infringement  to  as  little  as  $200;  damages  are  remitted 
in  certain  circumstances  where  the  infringer  had  a  reasonable  basis  for  believing 
that  the  challenged  use  constituted  a  fair  use.)  The  direct  liability  standard  reflects 
Congress's  recognition  that  to  allow  a  plea  of  lack  of  intent  —  which  would  be  easv  to 
claim  and  difficult  to  disprove  —  to  defeat  a  civil  action  for  damages  or  mjunctive 
relief  would  greatly  undermine  the  meaningful  enforceability  of  copyrights. 

Conduct  of  related  infringers,  those  found  to  be  contributory  infringers  or 
vicariously  liable  for  the  acts  of  others,  is  currently  assessed  under  a  higher  standard. 
Courts  have  found  liability  in  cases  where  a  contributory  infringer  had  actual 
knowledge  of  the  infringing  activity  and  in  some  way  induced,  caused  or  materially 
contributed  to  such  activity.   Vicarious  liability  has  been  found  where  a  party  had 
the  right  and  ability  to  supervise  the  actions  of  another.   In  other  words, 
contributory  infringement  can  be  found  based  on  a  connection  with  infringing 
conduct;  vicarious  liability  can  be  found  based  on  a  connection  with  a  direct 
infringer. 

Thus,  under  existing  law,  an  on-line  service  can  be  held  directly  liable  for  its  own 
acts  of  infringement.     Such  a  service  could  also  be  found  to  be  vicariously  liable  or 
to  have  engaged  in  contributory  infringement  in  the  circumstances  and  under  the 
higher  standards  ot  liability  outlined. 

That  on-line  service  providers  may  be  liable  for  unauthorized  distributions  of 
copyrighted  works  will  not  chill  growth  of  the  Nil.   Clearly,  on-line  service 
providers  plav  an  integral  role  in  the  development  of  the  Nil  and  facilitate  and 
promote  the  tree  exchange  of  ideas.   The  same  can  be  said  of  other  information 
providers  and  facilitators,  such  as  book  stores,  photocopying  services,  photo 
finishers,  broadcasters,  etc.    But  that  has  not  been  grounds  for  removing  or  reducing 
liability  for  copyright  infringement.    One  can  perform  these  functions  without 
infringing  or  facilitating  the  infringement  of  the  copyrighted  expression  of  others. 

In  addition,  exempting  or  reducing  the  liability  of  service  providers  prematurely 
could  choke  development  of  marketplace  tools  that  could  be  used  to  lessen  their  risk 
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of  liability  and  the  risk  to  copyright  owners,  including  insuring  against  harm  caused 
by  their  customers,  shifting  responsibility  for  infringement  to  the  infringing 
subscriber  through  indemnification  and  warranty  agreements,  licensing  (including 
collective  license  agreements),  educating  their  subscribers  about  infringement  and 
using  technological  protections,  such  as  tracking  mechanisms. 

Accordingly,  it  is  premature  to  make  any  legislative  change  in  the  copyright  liability 
standards  for  on-line  service  providers  or  others  who  provide  services  in 
connection  with  the  Internet.    The  explosive  growth  of  on-line  service 
subscribership  and  in  the  rich  variety  of  materials  available  through  these  services 
undermine  claims  that  copyright  liability  is  an  immediate  threat  to  commercial 
services  or  to  the  Internet  or  that  an  immediate  raising  of  the  liability  standard  or 
statutory  exemption  is  warranted. 


3.  I  understand  that  you  acknowledge  that  the  wording  of  the  Nil  Copyright 
Protection  Act  of  1995  does  hold  on-line  service  providers  strictly  liable  for  copyright 
violations  that  they  electronically  transmit.  But  as  you  testified  you  seem  to  believe 
that  as  a  practical  matter  they  will  not  actually  be  sued  for  these  violations.  Should 
your  prediction  prove  incorrect,  would  you  support  a  statutory  "fix,"  exempting  on- 
line service  providers  from  liability  when  they  are  acting  as  common  carriers?  And 
if  yes,  how  do  you  think  the  exemption  should  be  worded? 

Answer:         The  Nil  Copyright  Protection  Act  of  1995  does  not  alter  the  standard  of 
liability  of  any  party  for  copyright  infringement.   On-line  service  providers,  like  all 
other  distributors,  continue  to  be  liable  for  their  infringing  acts  and  the  infringing 
acts  of  their  members  under  the  present  Copyright  Act. 

It  is  premature  to  reduce  the  liability  of  any  type  of  service  provider  in  the  Nil 
environment.    On-line  service  providers  currently  provide  a  number  of  services. 
With  respect  to  the  allowance  of  uploading  of  material  by  their  subscribers,  they  are, 
in  essence,  acting  as  an  electronic  publisher.   In  other  instances,  they  perform  other 
functions.   No  one  rule  may  be  appropriate.   If  an  entity  provided  only  the  wires  and 
conduits  -  such  as  the  telephone  company,  it  would  have  a  good  argument  for  an 
exemption  if  it  was  truly  in  the  same  position  as  a  common  carrier  and  could  not 
control  who  or  what  was  on  its  system.  The  same  could  be  true  for  an  on-line 
service  provider  who  unknowingly  transmitted  encrypted  infringing  material. 

It  would  be  unfair  ~  and  set  a  dangerous  precedent  ~  to  allow  one  class  of 
distributors  to  self-determine  their  liability  by  refusing  to  take  responsibility.  This 
would  encourage  intentional  and  willful  ignorance.    Whether  or  not  they  choose  to 
reserve  the  right  to  control  activities  on  their  systems,  they  have  that  right.   Service 
providers  expect  compensation  for  the  use  of  their  facilities  —  and  the  works  thereon 
~  and  ha\e  the  ability  to  disconnect  subscribers  who  take  their  services  without 
pavment.  They  have  the  same  ability  with  respect  to  subscribers  who  break  the  law. 


13 


133 


At  this  time  in  the  development  of  the  Nil  and  because  of  the  changes  in  the  players 
and  their  roles,  it  is  not  feasible  to  identify  those  circumstances  or  situations  under 
which  service  providers  should  have  reduced  liability.   However,  it  is  reasonable  to 
assume  that  such  situations  could  and  should  be  identified  through  discussion  and 
negotiation  among  the  service  providers,  the  content  owners  and  the  government. 
The  Administration  strongly  encourages  such  actions  in  the  interest  of  providing 
certainty  and  clarity  in  this  emerging  area  of  commerce. 


4.  Late  last  year,  the  Second  Circuit  issued  a  decision  in  American  Geophysical 
Union  v.  Texaco.  Inc..  60  F.3d  913  (2d  Cir.  1994).  This  decision  has  been  the  subject 
of  considerable  discussion.  Do  you  believe  that  this  decision  is  a  significant 
departure  or  change  of  the  fair  use  doctrine?  If  so,  how?  Should  Congress  be 
concerned  about  the  case's  potential  effect  on  research  organizations  such  as  Texaco? 

Answer:         No.  The  Texaco  decision  is  not  a  significant  departure  or  change  in  the 
fair  use  doctrine.   When  applying  the  fair  use  doctrine  to  the  specific  facts  in  the 
Texaco  case,  the  Second  Circuit  merely  took  into  account  current  developments  in 
technology  and  marketing  that  make  it  easier  for  a  defendant  to  obtain  a  license.  At 
no  time  did  the  court  sway  from  the  underlying  principles  of  the  fair  use  doctrine  or 
the  fair  use  test  delineated  in  section  107.  As  you  know,  the  Texaco  court  held  the 
defendant  liable  for  the  unauthorized  photocopying  of  journal  articles  because,  inter 
alia,  the  court  believed  that  it  was  not  unreasonably  burdensome  for  the  defendant 
to  have  obtamed  a  license  from  the  Copyright  Clearance  Center  for  the  right  to  make 
photocopies  of  the  plaintiff's  works.   The  court  also  speculated  that  should  the 
proprietors  fail  to  establish  a  licensing  system  for  the  use  in  question,  then  the 
balance  might  shift  in  favor  of  a  finding  of  fair  use.  Even  though  the  Texaco  case 
did  not  involve  the  Nil,  it  is  likely  that  the  court's  reasoning  in  this  case  will  be 
followed  by  other  courts,  thereby  reducing  the  application  of  the  fair  use  doctrine  in 
future  cases  in  which,  due  to  the  Nil,  tracking  transactions  and  obtaining  licenses  to 
copyrighted  works  would  not  unreasonably  burden  the  defendant. 

Congress  need  not  be  worried  about  the  case's  potential  effect  on  research 
organizations  because,  like  all  cases  involving  the  fair  use  doctrine,  the  Texaco 
decision  is  very  fact  dependent.   Furthermore,  the  court  expressly  limited  the  effect 
of  its  decision  when  it  stated: 

"our  opinion  does  not  decide  the  case  that  would  arise  if  [the  plaintiff]  were  a 
professor  or  an  independent  scientist  engaged  in  copying  and  creating  files  for 
independent  research,  as  opposed  to  being  employed  by  an  institution  in  the  pursuit 
of  his  research  on  the  institution's  behalf." 
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FINLAND  Unofficial  trtaulation 

COPYRIGHT  ACT 

Act  No.  404/1961  issued  on  July  8,  1961,  u  amended  up  to  January  1,  1996 

CHAPTER  1 

Subject  matter  and  scope 

Article  I 

A  person  vwho  has  created  a  literary  or  artistic  work  shall  have  copyright  thereitt,  whether  it  be  a 
ficiional  or  descnptive  representation  in  wnting  or  speech,  and  whether  it  be  a  musical  or  dramatic 
work,  a  cinematographic  work,  a  photographic  work  or  other  work  of  fine  art.  a  product  of 
architecture,  artistic  handicraft,  industnal  art,  or  expressed  in  some  other  manner  (446/95) 

Maps  and  other  descriptive  drawings  or  graphically  or  three-dimension  ally  executed  works,  and 
computer  programs,  shall  also  be  considered  literary  works  (34/91) 

Article  2 

Within  the  limitations  stated  hereinafter,  copynght  shall  include  the  exclusive  right  to  control  a 
work  by  producing  copies  thereof  and  by  making  it  available  to  the  public,  be  it  in  the  original  or  an 
altered  form,  in  translation  or  adaptation,  in  other  literary  or  artistic  form,  or  by  other  technical 
means. 

The  recording  of  a  work  on  contrivances  by  which  it  can  be  reproduced  shall  also  be  considered 
a  production  of  copies 

A  work  is  made  available  to  the  public  when  it  is  performed  in  public  or  when  copies  of  it  are 
offered  for  sale,  rental  or  lending,  or  otherwise  distributed  to  the  public  or  publicly  exhibited.  The 
performance  of  a  work  at  a  place  of  business  for  a  comparatively  large  closed  group  of  people  shall 
be  considered  a  public  performance. 

Arncle  3 

When  copies  of  a  work  are  produced,  or  when  it  is  made  available  to  the  public,  the  name  of  the 
author  shall  be  stated  to  the  extent  and  in  the  manner  required  by  proper  usage 

A  work  may  not  be  altered  in  a  manner  which  is  prejudicial  to  the  author's  literary  or  artistic 
reputation,  or  to  his  individuality;  nor  may  it  be  made  available  to  the  public  in  such  a  form  or 
context  as  to  prejudice  the  author  in  the  manner  stated. 

The  author  may  with  binding  effect  waive  his  right  under  this  set. ion  only  in  regard  to  clearly 
lipecificd  uses  of  the  work:):     j^     ■j^ 
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Copying  in  educational  activities 
Article  14 

Whenever  an  organizaiion  representing  a  large  number  of  Finnish  authors  in  a  certain  field  has 
given  an  authorization  for  the  making,  on  agreed-upon  conditions,  of  copies  by  audio  or  video 
recording  of  a  disseminated  work  included  in  a  radio  or  television  broadcast,  for  use  in  educational 
activines  or  in  scientific  research,  the  recipient  of  such  an  authonzadon  may  on  corresponding 
conditions  make  copies  also  of  a  work  in  the  same  field,  included  in  a  broadcast,  the  author  of  vvhich 
IS  not  represented  by  the  organization. 

In  educanonal  acnvities  it  is  permitted  to  reproduce  by  direct  audio  or  video  recording  a 
disseminated  work  performed  by  a  teacher  or  a  student,  for  temporary  use  in  educational  activines.  A 
copy  thus  made  shall  not  be  used  for  any  other  purpose. 

Parts  of  a  published  literary  work  or,  when  the  work  is  not  extensive,  the  whole  work,  may  be 
incorporated  into  a  test  constituting  part  of  the  matriculation  examination  or  into  any  other  analogous 
test.  A  picture  of  a  published  work  of  an  may  be  reproduced  for  the  same  purpose. 

Copying  in  certain  instuuiions 
Article  15 

In  hospitals,  senior  citizens'  homes,  prisons,  and  other  similar  institutions,  published  works 
included  in  radio  and  television  broadcasts  may  be  reproduced  by  audio  and  video  recording  for 
purposes  of  temporary  use  m  the  institution  within  a  short  period  from  the  time  of  the  reproduction 

Copying  in  archives,  libraries  and  museums 
Anicle  16 

Archives,  libraries  and  museums,  as  defined  by  decree,  shall  have  the  right  to  make  copies  of  a 
work  for  the  purpose  of  their  activities,  on  the  conditions  defmed  in  the  decree. 

The  provisions  of  the  Act  Regarding  the  Delivery  and  Deposit  of  Films  in  Archives  (576/84) 
^haJI  be  in  force  regarding  the  right  of  the  Finnish  Film  Archive  to  make  copies  of  a  work  included 
m  a  publicly  shown  Finnish  film  or  in  the  advertising  or  other  publicity  materials  of  such  a  film. 

Copying  for  handicapped  persons 
Article  17 

A  published  literary  or  musical  work  may  be  reproduced  with  the  purpose  of  rendering  the  text 
readable  by  visually  handicapped  persons. 

InsTitunons.  as  defined  by  decree,  shall  have  the  right,  on  the  conditions  defined  in  the  decree,  to 
make  copies  of  a  published  literary  work  by  sound  reproducnon  for  the  purpose  of  being  loaned  to 
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visually  handicapped  persons  and  to  persons  w4io,  because  of  some  other  handicap  or  illness,  are 
unable  to  use  books  in  the  conventional  manner. 

Compilation  works  for  use  in  education 
Article  18 

Minor  parts  of  a  literary  or  musical  work  or,  if  such  a  work  is  not  extensive,  the  whole  work, 
may  be  incorporated  into  a  compilation  work  consisting  of  works  of  a  plurality  of  authors  and 
intended  for  use  in  education,  after  five  years  have  passed  since  the  year  during  which  the  work  was 
published.  In  connection  with  the  text,  a  picture  of  a  published  work  of  art  may  be  reproduced.  The 
provisions  of  this  article  shall  not  apply  to  a  work  created  for  use  in  education. 

The  author  shall  be  entitled  to  compensation  for  reproduction  under  the  preceding  paragraph. 

Dtsiribuiion  of  copies  of  a  work 
Article  19 

When  a  copy  of  a  work  has  been  sold  or  otherwise  permanently  transferred  with  the  consent  of 
the  author,  the  copy  may  be  further  distributed. 

Whatever  is  provided  in  the  first  paragraph  shall  not  apply  to  niaking  a  copy  of  a  work  available 
to  the  public  by  rental  or  by  a  comparable  legal  act.  However,  a  product  of  architecture,  artistic 
handicraft,  or  industnai  design  may  be  rented  to  the  public 

Whatever  is  provided  in  the  first  paragraph  shall  not  apply  to  making  a  copy  of  a 
cinematographic  work  or  of  a  computer-readable  computer  program  available  to  the  public  by 
lending. 

The  author  shall  have  the  right  to  compensation  for  the  lending  of  copies  of  a  work  to  the 
public,  with  the  exception  of  products  of  architecture,  artistic  handicraft  or  industrial  design. 
Compensation  may  be  claimed  only  for  lending  which  has  taken  place  within  die  last  three  calendar 
years   However,  a  right  to  compensation  shall  not  exist  if  the  lending  is  from  a  public  library  or 
from  a  library  serving  research  or  educational  activities. 

Displaying  of  works 
Article  20 

Whenever  a  copy  of  a  work  has,  with  the  consent  of  the  author,  been  sold  or  otherwise 
permanently  transferred,  or  whenever  such  work  has  been  published,  dte  work  m^  be  publicly 

displayed 
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Conference  on  College  Composition  and  Communication 
Caucus  on  Intellectual  Property 


13  November  1995 

The  Honorable  Carlos  J.  Moorhead 
SubcommiUce  on  Courts  and  Intellectual  Property 
US.  House  of  Representatives 
B35 1-A  Ra\bum  House  Office  Building 
Washingion,  DC.  20515 

Dear  Mr  Chairman: 

As  concerned  members  of  the  Caucus  on  Intellectual  Property  and  Composition  Studies  (a  caucus  of  the 
Conference  on  College  Composition  and  Communication),  we  are  writing  to  communicate  our  views  about 
H  R  244 1 ,  the  Nn  Cop>Tight  Protection  Act  of  1995,  as  outlined  in  the  Working  Group  Report  on  Intellectual 
PropertN  Rjghts  (the  "While  Paper").  While  we  agree  that  some  type  of  intellectual  property  legislation  for  digital 
uirormation  is  desirable,  the  proposed  legislation  is  hostile  to  the  interests  of  writing  teachers  and  students.  In 
fact,  in  Its  current  form  the  legislation  would  do  serious  harm  to  our  efforts  to  teach  students  how  to  write.  We 
respcctfulK  request  that  your  Committee  hold  comprehensive  hearings  on  H.  R.  244 1  with  the  aim  of  thoroughly 
scrutinizing  the  full  range  of  implications  of  the  bill  and  of  making  appropriate  amendments  to  ensure  that  the 
bill  supports  a  fair  and  just  copyright  policy  we  can  all  live  with. 

Tlie  group  of  teachers  we  represent  is  a  large  one.  The  Conference  on  College  Composition  and  Communication 
(CCCC)  is  a  subgroup  of  the  National  Council  of  Teachers  of  English  (NCTE).  CCCC  represents  approximately 
10.000  teachers  and  administrators  of  college-ievel  wnting.  Our  membership  is  large,  but  our  pedagogical 
inllijcncc  IS  even  more  vast.  Since  nearly  every  college  and  university  student  in  the  United  States  takes  one  or 
more  college  composition  courses,  CCCC  members  are  responsible  m  some  way  for  teaching  something  on  the 
order  ofone  million  students  each  year  The  Caucus  on  Intellectual  Property  and  Composition  Studies  exists  to 
inlbmi  CCCC  members  about  developments  in  intcllcciual  property  policy  which  impact  our  instructional 
practices,  and  also  to  inform  public  policy  makers  of  how  such  developments  impact  our  teaching  eflbrts. 

Ilie  electronic  network  has  become  an  important  means  of  leaching  writing  in  the  U.  S.,  and  writing  teachers  view 
the  network  as  having  the  potential  to  promote  a  higher  level  of  professional  and  public  literacy  on  the  part  of 
tiii/cns  The  Internet  and  World  Wide  Web  provide  an  incredibly  rich  source  of  information  for  students  and 
teachcrs--and  not  just  a  passive  resource,  but  a  live,  interactive  one.  Students  browse  electronic  resources  to 
conduct  research,  but  they  are  also  joining  electromc  conferences  and  discussing  issues  with  students  and  faculty 
at  other  institutions  and  even  with  professionals  in  government,  business,  and  industry.  Students  are  actually 
publishing  their  work  on  the  network.  The  network  has  thus  allowed  teachers  to  open  the  doors  of  their  writing 
classrooms,  encouraging  students  to  enter  the  public  arena  as  writers  and  to  become  more  involved  in  public  and 
professional  issues,  and  to  break  down  the  traditional  barriers  that  have  sometunes  isolated  academe  from 
iO\emnient.  business,  and  mdustrv. 
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By  not  taking  into  account  these  valuable  uses  of  electronic  media  as  tools  for  teaching  (and  doing)  writing, 

H.  R.  244 1  threatens  the  gains  that  writing  teachers  have  made.  We  have  three  specific  objections: 

1  H.  R.  244 1  is  more  than  simply  a  "minor"  adjustment  of  Title  17  U.S.C.  to  apply  to  digital  infonnatioa 
H.  R.  244 1  rqjresents  a  general  tightening  of  copyright  restrictions.  It  enforces  an  even  more  restrictive  standard 
on  digital  materials  than  currently  applies  to  print  materials,  which  will  result  in  an  increased  level  of  intrusion 
mio  people's  use  of  digital  information.  If  passed  in  its  current  form,  the  legislation  would  effectively  destroy 
the  gams  teachers  have  made  in  designing  and  using  the  Internet  and  World  Wide  Web  (for  instance)  as 
educational  resources.  The  legislation  is  an  attempt  to  restrict  to  the  point  of  near  elimination  any  sense  of 
educational  Fair  Use  as  it  might  apply  to  computer-generated  materials.  It  also  fails  to  take  into  account  the 
unique  communicative  uses  of  these  new  media  by  writers,  authors,  and  electronic  publishers. 

2.  Despite  the  claims  in  the  Introduction  of  the  White  Paper  that  the  Working  Group  sought  broad  pubhc  input 
into  the  White  Paper  and  the  legislation  it  proposes,  input  from  the  CCCC  and  NCTE  was  not  sohcited  nor 
obtained.  Writing  teachers'  views  were  never  considered.  There  is  no  accommodation  of  the  special 
circumstances  of  wntmg  teachers  or  of  educators  generally.  The  philosophy  undergirding  the  legislation  serves 
ihc  commercial  interests  of  larger  publishers,  recording  companies,  and  major  motion  picture  producers  at  the 
expense  of  educational  uiterests  as  well  as  the  general  public  interest  of  the  right  of  access  to  informatioa 

3    If  enacted,  H  R  244 1  would  have  troubling  implications  for  writing  instruction.  We  cite  three  examples: 

(a)  The  legislation  would  discourage  the  common  research  practice  of  "browsing"  World  Wide  Web,  since  such 
brousmg  would,  under  H  R.  244 1 ,  constitute  reproducmg  a  copy.  Thus,  although  students  would  continue  to 
be  allowed  to  browse  pnnt  resources  m  a  library,  they  could  not  safely  browse  materials  on  the  Internet  without 
risking  cop\Tight  violation 

(b)  The  legislation  would  make  umversities,  as  service  providers,  liable  for  students'  copyright  infringements. 
Raihcr  than  face  the  level  of  liability  this  entails,  universities  will  severely  limit  teachers'  uses  of  Internet 
resources  The  legislation  would  thus  discourage  the  growth  of  new  electromc  educational  innovations  and 
encourage  increased  invasion  of  pnvacy  by  service  providers  (who,  to  protect  themselves,  will  be  required  to 
increase  monitoring  of  students  and  library  patrons). 

ic)  Tlus  legislation  would  limit  the  kinds  of  writing  that  will  occur  on  computer  networks.  It  will  have  a  chilling 
ellect  on  interactive  h\pertcxt  designs  and  will  discourage  the  interactive  uses  of  the  Internet  that  are  currently 
being  de\  eloped  If  senicc  pro\  idcrs  are  hable  for  infringing  activity  (even  if  they  were  not  aware  of  it  and  didn't 
intend  it),  inieracuvc,  contnbutory  forms  of  network  activity  will  be  viewed  as  too  risky.  The  World  Wide  Web 
will  become  a  passi\c  commercial  show  (like  television),  instead  of  an  mteractive  educational  resource-and  the 
poicniiai  of  the  Web  as  an  acti\e  writing  instrument  will  be  lost. 

For  these  and  other  reasons,  the  Nil  Copyright  Protection  Act  of  1995  as  currently  framed  does  not  serve  the 
public  interest  We  fail  to  see  how  the  public  interest  will  be  served  if  students  are  not  allowed  to  browse  digital 
maicnals.  or  if  universities  are  required  to  do  more  snoopmg  and  to  allot  additional  resources  to  support  network 
use.  or  iflhis  legislation  has  the  elTect  of  transformmg  the  Internet  into  another  version  of  the  Home  Shopping 

Channel  and  thus  of  discouraging  student  writing. 
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In  its  current  form,  H.  R  244 1  would  certainly  have  a  detrimental  efTect  on  the  efforts  of  writing  teachers  and 
students  As  administrative  representatives  of  the  Caucus  on  Intellectual  Property  and  Composition  Studies,  we 
stfongly  request  that  your  Subcommittee  support  comprehensive  hearings  and  review  of  this  legislation,  seeking 
broad  public  debate  and  soliciting  the  views  of  educators  before  acting  on  it.  We  would  welcome  the  opportunity 
to  present  our  views  before  your  Committee  during  its  important  deliberations  on  H.  R.  2441. 

Respectfully, 


Andrea  A.  Lunsford 

Co-Chau",  1995  Caucus  on  Intellectual  Property  and  Composition  Studies 
Distmguished  Professor  of  English,  The  Ohio  State  University 
233  Eric  Road 
Columbus  OH  43214 
aiunsforamagnus.acs.ohio-stale.edu 
for  myself  and 

Karen  Burke  LeFevre 

Co-Chair.  1995  Caucus  on  Intellectual  Property  and  Composition  Studies 

Professor  and  Director  of  Wntmg  Center 

Rensselaer  PoKlechnic  Institute 

Troy  NY  12181 

karcnJcfcvre'Smts  rpi  edu 

James  E  Porter 

Co-Chair.  1996  Caucus  on  Intellectual  Propert>'  and  Composition  Studies 
Associate  Professor  of  English  and  Duector  of  Busmess  Wnting,  Purdue  University 
jportcr  u  sage.cc.purdue.edu 

Laura  Gurak 

Co-Chair.  1996  Caucus  on  Intellectual  Property  and  Composition  Studies 

Assistant  Professor  of  Rhetoric,  University  of  Minnesota 

ijurakl.  a  cp\  cis  umn  edu 

Lisa  M  Toner 

Co-Assisiani  Chair,  1996  Caucus  on  Intellectual  Propert>'  and  Composition  Studies 

Ph  D  Candidate.  Rhetoric  and  Composition,  Purdue  University 

toncrL  (/  mace  ccpurdue  edu 

cc    Subcommutee  members 

Auachmcni  List  of  co-signers 
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Co-signcrs   Scholars  in  Composiuon  and  Communicaiion 


Susan  West 

I'll  D  Candidalc.  Rhetoric  and  Composition 

Ohio  Slate  Universil> 

I  \(i  West  Thruslon  Boulevard 

Davion.  Oliio45419 

5l?-29S-7376    fax:513-226-6600 

siwcsi  a  no\  a  wrighl  cdu 

i:l;nne  Zorn 

\  isiiiiiu  Assistant   Professor  of  Intcrdisciplinarv 

\S'riiiiig 

Depannieiu  of  Intcrdisciplinarv  Writing 

(  olgaic  L'ni\ersil\ 

I.'  OakkDrivc 

liaiuillon.  NY  13346 

lel  3I5-S24-7241  (o) 

la\  315-X24-7045 

Lvorii  (I  center  coluatc  edu 


Tcrrv  Myers  Zawacki 

Visiting  Assistant  Professor 

Director  of  the  Linked  Courses  Program 

English  Deparlmeni 

George  Mason  University 

Fairfax.  VA  22030 

t/.a\vacki^<u  gniu  cdu 

Catherine  Spann 

Graduate  Student  and  Teaching  Assistant 
UnivcrsiiN  of  Arkansas  at  Little  Rock 
cxspann  1  'a  uair  cdu 

Gerard  DonnelK -Smith 
Professor  of  English 
Clark  College 
Vancou\er.  WA 
sniiigm  </clark  cdu 


D.n  iJ  Scbberson 

AssoLiaic  Professor  of  English  and   Director  of 

(  ompusiiion 

M  t  KniJ  Slate  L'iii\ersil\ 

721)  Kourih  Avenue  South 

SI  ("loud.  .\1N  .^630I-449K 

<ehbersoii  a  tigger  stcloiid  msus  edu 

(  .iiiilvii  A   Barros 

A.•^^l^^.llU  I'rolessor  of  English 

Diiccior of  ihe  L'niversii\  Honors  Program 

i  lie  I  luversiiv  of  Texas  at  Arlington 

\ihii.jioii    r\  7(i(llM 
h.iiii'v  u  utailg  ula  edu 

iXiv  id  iXivion 

liisiiueior.  English  Department 

rethnical  lidiior.  Cixil  Engineering  Departmeni 

1  ni\>.isii\  of  Puerto  Rito  ai  Mavague/ 

o.iv  kI  (/  imceu2  upr  clu  edu 


Dr  Adam  J   Krisch 
Professor  of  English 
Briar  Cliff  College 
Sioux  cil\.  lA  >1  104-21(10 
frisch  u  briar-cliff  edu 

Rebecca  Rickh 

Coordinator.  Online  Writing  and  Learning  (OWL) 

English  Composition  Board 

Uiiiversit)  of  Michigan 

1  1 1  1  Angell  Hall 

Ann  Arbor.  Ml  4X1 UV- 1003 

beck\  ricklv  <i  umich  edu 

Daniel  Anderson 

C  oiiipuier  W  iiiing  and  Research  Lab 

Division  of  Rhetoric  and  Composition 

The  Uni\ersit>  of  Texas  at  Austin 

Austin.  TX  7X713 

lamdan  a  ccw  f  cc  utexas  cdu 

Imp  //vvvvvv  en  utexas  cdu/ -daniel 

Richie  DeRouen 
feachiiig  .-Xssociaie.  Rhetoric 
Lniversii\  ol  lexasai  Dallas 
deroiien  ti  uidallas  edu 
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Dt  (jcolTrcN  A  Cross 

Associate  Professor  of  English 

Coordinator.    Writing    Across    the    Curriculum 

Program 

UiiiN  crsit\  of  LouismIIc 

LouisMllo.  KY  40210 

gacrosO I  (i  ulkxAin  louisx  illc  edu 

Tim  Catalano 

Teaching  Assistant.  Rhetoric  and  Composition 

Uiii\crsit\  of  LouisMJIe 

tdcaiati  I  a  homer  louis\  illc  edu 

Blaise  P  Zcrcea 
Graduate  Student.  English 
L'ni\ersit\  of  Texas  at  .Austin 
b/civga  CI  mail  ute.\as  edu 

Geolfre\  Sire 

.Associate  Professor  of  Composition 
Lni\ersil\  of  Minnesota.  General  College 
sirc\i)Ol  (/  maiooii  ic  iimii  edu 

Juliii  Logic 

I'll  D  Candidate.  Rhetoric  and  Composition 

Penns\l\ania  Stale  Universilx 

.Adjunct  l-"acult\.  DePaiil  Uni\crsit\ 

c.uw  K'kei  a  :m\  com 

i'rolessoi  John  M  Siatin 

Diicctui.  Computei  \\  ruing  and  Research  Lab 

I)u  iMon  of  Riieioric  and  Composilion  and 

Dept  of  Lnglish 

I  iii\eisit\  of  Texas  ai  Ausiin 

Au>iin.  I'.\  7S7I2 


Bruce  H  Lcland 

Professor  of  English  and  Director  of  Writing 
Western  Illinois  Uni\crsity 
BruceLcland  «ccniaii  wiu.cdu 

Jasper  NccI 

Professor  of  English  and  Chair  of  the  Department 

Vanderbill  Uni\crsil\ 

Nashville.  TN  37235 

phone  6 1 5-322-2542 

neeiip  «ctr\ax  \anderbilt  edu 

Leslie  C  Perelman 

Associate  Dean.  Undergraduate  Academic  Affairs 
Coordinator  of  the  Writing  Requirement 
Massacluiseiis  Insiiiuic  ofTcchnologv 
perelman  a  mil  edu 

Stephen  M  North 

Associate  Professor  and  Director  of  Writing 

Department  of  English.  SUNY  Albain 

Editor.  "Refiguring  English  Studies"  Series.  NCTE 

SN2X2«cnsvax  albain  edu 

Dr  Leigh  R\an 

U  riling  Ceiiier  Director 

llm\crsil\  ol' Man  land  ai  College  Park 

Richard  P  Bjiiciger 

Associate  Professor  of  English 

Director  of  Composition 

Director.    Oklahoma    Stale    Uni\ersit\     Writing 

Proicci 

Oklahoma  Stale  L'ni\ersil\ 

baitcig  a  vm  I  ucc  okstate  edu 


WeiuK  \^  .men 

lidmboio  I  ni\ersil\  of  i'.A 

u.iireii  (I  edinboio  edu 

(jaiiSlNgall 

l.ditor 

t  CC'C  Bibliograpln  ofRheioric  and  Composition 

AsMvianl  Professor 

Diieciiii.  iiducalional  Opponuniiv  Program  Uiiting 

IX'paiinieni  ot  English 

1  nivcisiu  ol  \\  asiiiiiglon 

I.ML'livli.  B.  X  .VS4.V'(i 

S.MllL-.  \VAS')S|'»5-4330 

■.i\  ■mII  1/  u  ivasliin'jion  edu 


Joel  P  Bowman 
Hauoiili  College  of  Business 
Uesiern  Michigan  Liineisiix 
Kalama/oo.  Ml  4'n)()S-3X2l 
loel  bowman  ii  wniich  edu 

Mark  Gelhs 

.Assislanl  Piolessor  of  liiigiish 

Depanmenl  of  Humaniiies 

South  Dakota  School  ol  Mines  and  fcchnologx 

RapidCii\.SD-;77(i| 

mucllis  (/  sil\  ei  sdsnii  edu 
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Dr  Micimcl  W  tju> 
Assistant  Professor 
Uni\crsit\  ofHousion-Di'^Miioxui 
gos'(7dl3  dt  uli  cdu 

Charles  Hill 
Assistant  Professor 
Department  of  Enyiisli 
Uni\crsit\'  of  Wisconsin  Oshkush 
Oshkosh.  Wl  54'^(i| 
lull  « \  axa.cis  uxsosli  \:du 

Thomas  Ricken 

Graduate  Teachini;  As'-isi.uii 

Englisii  Depanmeni 

Uni\crsil\  of  Texas  al  Ailniijion 

lujinkswutarlg  iiia  v.-du 

Phillip  H   Hc> 

Professor  of  Engliili  and  V^ntini; 

Briar  Chff  College 

Sioux  City.  lA 

lie\  «'briar-cliff  cdu 

Alctha  S   Hcndrickson 

Instructor.  Proi'cssion.ii  \'>i;i;nL:  Puiijiaiii 

Department  of  I:iu'ii>li 

Uni\ersil>  of  Mai"\  land 

ah  10  6/  umail  umd  cdu 

Wa\Tie  Butler.  Ph   D 
Associate  Directoi  kr  insiniciioii 
The  English  Compusitkin  ii.Mrd 
The  Uni\ersu\  oi Micniy.m 
102?  Anizell  Hail 
Ann  Arbor.  Ml  4s|i"' 
.•;03.i)?(,.?|4.> 
ulnitler  a  umiLJi  cdu 

Linda  J   Stiiie 

Associate  Proless»ir.  Dirccu'i  ol  Wniini!  Proyrain 

Master  of  Human  .Scr\ice>  Proyiani 

Lincoln  Uiii\ersu\.  PA  i''."'^2 


Susan  Land.  Ph  D 

Director  of  Computer  Classrooms  and  Curriculum 

m  Composition 

Department  of  English 

Southern  Illinois  Unncrsilv 

Carbondale.  I L  62901 

6IX-3.>  1-1825 

slang  wsiu  cdu 

Sue  Hum 

Department  of  English 
UniversilN  of  Massachusetts 
2X5  Old  VVeslport  Road 
North  Dartmouth.  MA  ii2747 
S()K.t)W-X517 
lax   50X-WV-'M25 

Jon  Olson 

Writing  Center  Coordinator 
Oregon  Slate  Uni\ersit\ 
olsonrV/cIa  orst  edu 

Michael  J    Da\ 

.Assistant  Professor  of  English 

Department  of  Humanities 

South  Dakota  School  olMmcs  aiu1  rechn.'ii'sjv 

501  East  St  .loseph  Strcei 

Rapid  Cit\.  South  Dakota  ^77(i| 

(,(i5.;i)4-5l()0 

mda\  wsiKer  sdsmii  edu 

Tiniotln  G  Krause 

Graduate  Teaching  .Assistant 

Ph  D  Candidate.  Rheloiic  .hkI  C  onipuMhun 

Purdue  Uni\ersii\ 

tkraiiscrt  sage  cc  jnirdue  edu 

kanii  E\ans 

lH)iinei  Direcloi  oI'Dexelopmciii.il  WiiiinL' 

Ph   D  Candidate.  Rhetoric  and  t  mnpoMiiiMi 

Purdue  Unn  ersit\ 

kannc\ans  «aol  com 

Martin  .lacobi 

Associate   Professor  oi    English  and   Diu'iuu     'I 

Graduate  Studies 

Clemson  Uni\ersit\ 

Clemson.  SC  2%.'4- 150.''' 

miacobi  (t  hubcap  clemson  edu 

si)"<-for,."  |->  I 
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Lauf  ic  Scluili/  Hayes 

AssocKilc  Dean  lor  Cumcular  and  Studcnl  Allairs 

Associaie  Prolcssor  of  Rhetoric 

College  of  Agnculiural.  Food,  and  Enxjronmcntal 

.Studies 

UiinersitN  orMiiiiicsoia-Tuin  Cities 

Ihaves  a  maroon  tc  umn  cdu 

voice  () 1 2-624-42 1 2 

lax     612-625-1260 

Dr  Tliea  \n  der  Geesl 
Uni\ersit\  ofTwciUC 
linschede.  Tlic  Netherlands 
As.-;ociaic  Professor.  Communication  Studies 
specialized  in  Computers  and  Writing 
I '^''^  1  I  l(il 4  I .>  (/ jaa I  .>  I .^2  « sauc  cc  purdue  edu 

D.i\  ul  Kloosier 

Associate  Prolcssor  ol'  English 

Director  of  the  Writing  Program 

.lolin  (  arroll  Lnuersitx 

I  nuersitv  Heights.  OH  441  IX 

dkloovicr «  ic\a\a  icu  edu 

.lohn  K   Delbridge 
Ciradiiale  .Assistant 
liowlmg  Green  Slate  Uni\ersit\ 
^''^  U    G\ps\  Lane.  Lot  B44 
Bowling  Green.  OH  4.";4()2 
Jelbi  id  (/  bgnct  bgsu  edu 

CMuhui  I  l.iMics 

Director  ol  Rhetoric  and  Writing 

I  ]ii\cisii\  ol  TcNas  Ji  Dallas 

School  or.\ii>  and  Humanities 

I'  (I   l5o\  s-ii(,xs-\lail  Station  JO  .'^l 

Ricii.iulsoii.  I  \  lM\V.y 

:i4-.sS.'.-,.-4ii 

ia\  :i4-sx:.-:'is'j 

cMUhi.i  ii  uld.ilLi~<  cdu 

Alh-oii  Rcij.m 
\sM>iani  Professor 
Dcparimcni  ol  lingiish 
I  nucisitv  o\  Hawaii 
lloMoUilu   lll'".S.]: 
siis-''S(,.';o(,s 

.iIkom  (/  Ikiw.iii  cd 


Phillip  H   He> 

Professor.  English  and  Writing 

Briar  ChlT College 

Sioux  City  lA 

hc\  wbnar-clilTcdu 

Professor  Steven  Youra 

Robert  N  Noyce.  Director 

Engineering  Communications  Program 

Cornell  University  Carpenter  Hall 

Ithaca  NY  14853 

icl  607-255-7199.  fax  607-255-9606 

si>?  «  Cornell  cdu 

Micheic  Mavnard 

.Assistant  Instructor 

Llni\ersitv  of  Texas 

minavnardc/mnil  utexas  edu 

hup  //www  en  utexas  edii/-mma\ narcf '."  \(< 

Richard  Sclfc 

Director  of  Center  for  Computer-assisted  Language 
Instruction 

Michigan  Technological  Uiu\ersit\ 
Houghton  Ml  4W.'>I 
•  *Jt)6-4S7-?225 
rselfc«mtu  edu 

Jennie  Dautemiann  M  .A    Ph  D 

.Assistant  Professor  of  English 

Technical  and  Scientific  Communication  Facultv 

Miami  Uni\ersit\ 

Oxford  OH  45056 

dautcr  a  miamiu  acs  imiohio  edu 

Ka>  T  Young.  Instructional  Specialist 

K  S   karriuann  Librarx 

Universitv  of  W  isconsin-Platte\  illc 

I  Univcrsilv  Pla/a 

Plaitcxille  Wl  ^:^XIS 

\oung  (/  uw  plait  cdu 

Joanne  .Addison.  .Assistant  Professor 
Uni\crsit\  of  Colorado  Deiner 
Department  of  English 
laddison  a  mace  cc  purdue  cdu 

Linda  Bagshaw 
Instructor  of  \\  ritiiig 
baushaw  a  briai  -cliff  cdu 
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Llirisiiiic  Hull 

Piolcssor  of  English  and  Assisliini   Depanmcnt 

Head 

Utah  Slate  Univcrsily 

Logan  IJT  X4322-320() 

Inhull  a  usu  cdu 

Ralph  L  Wahlslrom.  M  A 

ABD  in  Rhetoric  an|d|  Technical  Communication 

Director  of  Educational  Support  ScrMces 

Uni\  crsit\  of  Wisconsin-Superior 

r^^ahlslr:c;  u\^supcr  cdu 

Margaret  S\\crson 

Fhc  Computer  Writing  and  Research  Lab 

Di\  isioii  ol'  Rhetoric  and  Coniposiiion 

Lni\ersil>  ol' Texas  at  Austin 

Austin  T\  7X712 

s\  \crson  a  uts  cc  utcxas  edu 

liltp  /www  en  uiexas  edu  -swerson 

James  G   Paradis 

I'rolessor  of  Science  and  Technical  Communication 

I'rogram  in  Writing  and  Humanistic  Studies 

Massachusetts  Institute  of  Technologv 

(  amhridgeMA()2l?'> 

iparadis  a  nut  edu 

William  A  CoMiio 
Professor  of  English 
I  ni\crsit\  of  Illinois  at  Chicago 
LyMW2(vUICVM  UICEDL 

Sloven  Mailloux 

Professor  ol'  English 

and  Associate  Dean  of  Hunianiiies  for  Graduate 

Sludv 

I  iii\ersii\  of  California.  Iniiie 
^ln\alllo(/  benfranklin  hnet  uci  edu 

t  \nihia  I.  Selfe 

lliimaniiies  Depnnmciu 

Michigan  leclinologicnl  Uni\ersil\ 

Mill  I  fownsend  Dri\c 

Houghton  Ml  4 W?l 

i.\  selfe  (/  iiitii  edu 

ph  ';u(,-is7.:447.  fax  'Kl(.-4S7-.'>5'» 


Ben  Reynolds 

Coordinalor.  Academic  Programs 

Center  for  Talented  Youth  (CTY) 

The  Johns  Hopkins  Uni\ersit\ 

3400  N  Charles  Street 

Baltimore  MD  2 12 IX 

ben  re> noldst/jhu  edu 

http  //jhunix  hcfihu  edu/-c\vt2/ 

ph  4  1 0-5  16-0161.  fax  4  1 0-5  1 6-0X04 

Robert  Ford.  Ph  D 

Facultx .  English  and  Department  Head  of 

Instructional  Tcchnologx 

Central  College 

Houston  Communit\  College  S>stem 

Ford_R«HCCSCCT.XUS 

Phil  Black 

Ph  D     candidate    in    Rhetoric    and    Professional 

Comnuinicalion 

loua  State  Universitv 

pblack  u  lastate  edu  / 

Da\id  M   Rieder 

Graduate  Teaching  Assistanl 

English  Depanmeni 

Uni\ersit>  ol' Texas  a  Arlington 

daxeR  (/  iilarig  uta  edu 

Bridget  ORourke 

Ph  D  candidate 

Purdue  Uiii\crsit\ 

orourkcb  ci  sage  cc  purdue  edu 

Nancv  Sours 

Lecturer 

San  Francisco  State  Lini\ersii\ 

nsours  u  sfsu  edu 

Marv  Been 

Adiunci  Instructor 

Michigan  Technological  l'ni\eisil\ 

and  Northern  Michigan  Uni\crsil\ 

mdbeen  u  miu  edu 
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Joiic  Ryincr 

Associate  Professor 

School  of  Business  Administraiion 

\Va\ lie  Stale  Uni\ersu\ 

Detroit  Ml  4K202 

JRYMHR  «CMSCC  WAYNE  EDU 

Ben  l"eiuen.  M  A  .  Ph  D  candidate 
lJiii\crsil>  of  Texas 
bleigert  a  mail  utcxas  cdu 

Da\id  B   Downing 

i'rol'essor  of  English 

Indiana  Uni\ ersil\  of  Pcnnsvlvania 

Indiana  PA  15705 

doxMiiiiy  a  gro\e  lup  edii 

(jwendulen  A  Gor/eiskv 
leaching  I'ellou 
I.  iii\eisit\  of  Pittsburgh 
Pittsburgh  PA  15260 

ggl  •  (/  pitt  cdu 

l)r  Janet  A   No\olii> 

i-acult\  Member.  Professional  Writing  Program 

I  iii\eisit\  ul  Marvland 

in  h'l/  umail  iimd  edu 

L-.iii  l.iu/ 

AsMiLi.iic  Prolessor  of  English 

Dircciiii       BA      in      Teciinical      and      Scientific 

(.  oinnuinic.iuon 

Miami  I  ni\ersil> 

OxfoidOII  4505(. 

i.iliii/  II  imamiu  acs  muohio  edu 

•.l,ii\  (I   Balhiiger.  Ph  D 

i\ioulm.Uiit  of  Writing  and  Assistant  Profes>or  oi 

i.nglish 

riie  Liii\ersii\  of  Charleston 

I30II  MacCorkle  Avenue.  SE 

Charleston  \\\'  :5.'()4 

iiiyhallmg  ii  aol  com 

Denise  Stodola 

I'll  D  candidate 

'  Mi\ei-ii\  of  Missouri-Columbia 

^i,"".T~ii ,;  shoume  lUSSiHiri  edu 


Robert  P  Yagelski 
Assistant  Professor  of  English 
The  Uni\  crsily  at  Albany 
State  UnivcrsiiN  of  New  York 
rp\'^5  «cnsuni\  albanx  edu 

Di  Stephen  A   Bernhardt 

Senior  Consultant.  Scientific  Scrives 

Franklin  Quest  Consulting.  Basel.  Switzerland 

Professor  of  English 

New  Mexico  State  Uni\ersit\ 

Las  Cruces  NM 

Stephen  bemhardt  a  rochc  com 

Martin  E  Rosenberg 
.Assistant  Professor  and  Director 
The  RHIZOME  Project 
Department  of  English 
llastern  Kentuckx  Unnersilx 
Richmond  KY  40475-?  I  ?.' 
engrosen  u  acs  eku  edu 

Carohn  R  Miller 
Professor  of  English 
North  Carolina  Stale  Uni\ersii\ 
crm  a  iinit\  iicsu  edu 

Bill  Condon.  Director 

Imglish  Composition  Board 

nil  Angell  Hall 

|:ni\ersii\  of  Michigan  4X1  (W 

pi,  ;|-,.7(.4-W(,|.  fax  ,'l.-7(.4-2772 

bcondon  a  umich  edu 

Christopher  Thaiss 

Professor  of  English 

Dueck)r.  English  Composition  and  VVniing 

Across  the  Curriculum  Programs 

George  Mason  Uni\ersit\ 

l-airfax  VA  22030 

cthaiss  u  osll  gmu  edu 

Sluad  BiMhe 

Purdue  Uiinersii\  Online  Writing  Lab 
e-mail  owl  a  sage  cc  purdue  edu 
web  hup  //owl  irc  purcuc  edu 
gopher  o\\l  irc  purdue  edu 
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Slcvc  Bra\c 

Associalc  Professor 

Associaic  Director  ollhe  Writing  Program 

tiloi)  College 

bra\c.s  (/  numcn  clou  edii 

\S'  M   Rcgcr  IV 
I'll  D  candidate 
Uni\ersit\  orilliiiois 
\smri\  a  u\l  cso  uiuc  edu 

Christine  Silkcr 
reaching  Assistant 
l.'iiuersitv  of  Minnesota 
Department  ol'  Rhetoric 

Mikcr  II  cp\  CIS  uniii  edu 

loaniie  Addison 

Assisiaiil  I'rolessor 

I  ni\eisit\  orColorado--Dcn\ei 

Dep.inmeni  ornnglish 

laddi-Miii  II  mace  cc  piirdiie  edu 

Diuiylas  D  Hesse.  I'll  D 

I'rolessor  ol  English 

Director  of  Writing  Programs 

l-.diior.  WPA   Writing  Program  Administration 

Depaiimem  of  Lnglisli 

Illinois  Mate  Liiiversii\ 

Soimal.  IL  I,  |7'»(i.424(i 

ddlK-ssCi/ilslii  edu 

iohnl     Medlock 

Instrucloi 

^leoiL'M  Stale  L  ni\ersit\ 

AtlaiiLi.  (.)A 

niedloik(;mindspring  com 

eiiLiicmx  (/gsusgi2  gsu  edu 

llcleiie  Maiiiaci  l.amarre 
SeniDi  I'rolessor 
De\  n  liisiiiiiie  ol  Technoiot^v 
\ddLs,.n   II,     :ii 
l.ini.iiu'  1/  \nei  n'lii 


Virginia  Monlccino  (adjunct  lacullv) 
English  Depanmcnt  3E4 
George  Mason  Universit\ 
Fairfax.  VA  22030-4444 
Office  ROB  A4l3.e\t  I  173 
monlccima'osf  I  gmu  edu 
http  //osfl  guni  edii/-montccin 

Joi  L\  nnc  Chc\  alicr 

Department  of  English 

Assistant  Instructor 

DiMsion  of  Rhetoric  and  Composition 

Computer  Writing  and  Research  Laborator\  | 

UnnersilN  of  Texas  at  Austin 

kitjcr «  mail  utexas  edu 

Linda  Rogeis   Lecturer 

Writing  Center 

DiMsion  of  Transitional  Suidies 

U  ol"LouisMlle 

LouisMlle.  k>'  402'.'2 

(5()2)S.S2-6SVX 

larogcO  I  II  ulk\  \  m  loiiisx  ille  edu 

Dcbra  Journet 
Professor  and  Chair 
Department  of  English 
Uni\ersit>  of  Louisville 
dsjourO  I  a  ulk\  \  m  louisx  ille  edu 

Joseph  McNicholas  M  A 
Assistant  Instnictor/Ph  D  Candidate 
Liii\ersil\  of  Texas  Austin 
mnichoU/mail  utexas  edu 

Susan  Romano 
Doctoral  Candidate 
UnnersilN  of  Texas  ai  Austin 
romanof/ccwl  ec  ulexas  edu 

Di    Warren  C  W  eber  Professor 

Management  and  Human  Resources  Depanmenl 

California  State  PoK Icchnic  ( U\\\ ersn\    Pomona 

:''S(i|  W    Femple  Avenue 

Pomona,  CA  ';|7()X-40X3 

vvcvveberf/csupomoiia  edu 

Phone  (9(W)X(>'»-:433   Fax  (V()>;)  Xf,';-4353 
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LcoS  Tcsdcll 

lo\\a  Slalc  Uni\crsit\ 

Ph  D  Graduate  Sludcni 

Rlicionc  and  Professional  Conununicaiion 

Department  ol  English 

2U<-,  Ross  Hall 

Ames,  low  a  5001  I 

Itesdell  (/  laslate  edu 

Dr  S\l\ia  A   Hoiladax 
I'rournni  Director.  Communications 
.St  Petersburg  Gibbs  Campus 
Si   Petersburg  Junior  College 
lui|lada\s  «  email  spjc  cc  II  us 

iXiiiii.s  .Moore 

Associate  Professor 

Rhetoric  DepanmeiU 

i.  ni\  ei  su\  til  lown 

dniooie  (/  blue  weeg  uioua  edu 

1)1   Michael  D  Hatlee 
Assistant  Professor  of  Chemistni 
BnarChff  College 
Siou\  Cii\.  lA  .>:204 
,  "i:,  27')-  .^^47 
hatlee  (/  briar-clilTedu 

keilh  I)   Miller,  Pli  D 
Associate  Prolessor  of  English 
\ii/iiiKi  .State  Liii\crsn\ 
.iikdiii  1/  asu\  m  Hire  asti  edu 

\^  ,i\ne  (  ra\Uord 

\ssistaiit  Professor 

Diiector  of  Englisii  Education  Outreach 

Western  Illinois  Liii\ersil\ 

Macomb   IL 

A.iMie  ciaw  loid  (/ ccni.ul  win  edu 

Di.iiui  K   Gabben 

Instructor 

i.ngiish  and  Journalism  Depannieni 

\^es|ein  Illinois  l'ni\ersii\ 

NKiLomb.  IL  (>l4.vs 

iiuklke  1/  u\a  ecu  bi;u  edu 


Professor  L>nnDiannc  Bccnc 
English  Department 
Unncrsiiy  of  New  Me.vico 
Albuquerque.  NM  87123 
Ibeene  a  unm  edu 

Dene   Scoggins 
Assistant  Instructor 
Uni\ersit\  of  Texas  at  Austin 
dscoggins  « mail  ulc.xas  edu 

Richard  Fulkerson 

Professor  of  English 

East  Tc.\as  Slate  Uni\crsit\ 

Director  of  English  Graduate  Studies 

Coordinator  of  Composition 

Member  E\ccuti\e  Committee  of  CCCC 

rfs27  I  wctsuadmn  etsu  edu 

Richard  ^'   Duerden 
Associate  Professor.  English 
Urighnm  "y'oung  Uni\ersit\ 
Proxo.  UTX4(>02 
richard  duerden  //  b\  u  edu 

Mike  Jackman 

Uni\ersit\  of  LouismIIc 

l..)Uis\ille   l^^ 

ni0|ack(l  I  «  homer  louisv  ille  edu 

John  G  Br\an 

.Associate  Dean 

College  of  Arts  and  Sciences 

Associate  Professor  of  English 

Lni\ersit\  ol' Cincinnati 

John  Br\an  a  uc  edu 

Nandini  Bhaitachar\a 
Assistant  Professor 
\alparaiso  Uni\ersit\ 
nbhatt  a  exodus  \  alpo  edu 

loseph  R  Chanev 
Assistant  Professor  of  English 
Indiana  L'iii\ersii>  South  Bend 
ichane\  ii  \  iiies  lusb  edu 
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Maruarci  J   Marshall.  Ph  D 
Dircclor.  Univcrsih  Writing  Cciilcr 
Assisiani  Professor  of  English 
Unix  crsiiN  of  Pittsburgh 
Pmsburgh.  PA  15260 
(412)  (.24-4285 
marslialK  a  pitl  cdu 

Deborah  Martinson.  Ph  D 
.Assisiani  Professor.  English  Writing 
Occidciual  College 
Los  Angeles.  CA  9004  I -33  1 4 
diiiarim  a  o\\  edu 

Siuart  .A   Da\  is.  M   Phil 
-Senior  I.ettiirer 
Oepaanieni  of  English 
("ornell  I  'nn  ersilx 
lihiea.  NV 
sad4  (/Cornell  edu 

.liiiiikl.in  Johnson-Eiiola 

Riieioi  le  and  Coniposilion  Program 

Depaiinieiu  o\'  English 

i'urdue  L'ni\ersit\ 

jiilindaii  (/  sage  cc  purdue  edu 

littp    sage  cc  piirduc  edu/~|ohndan 

I'jiol  Scluiek.  .MA 

Manager  ol' Grants  and  Planning 

l\\   lech  State  College—Ceniral  Indiana 

.\diiincl  KacultN.  U'riliiig  Program 

liuiKina  I  iii\ersit\--Piirdue 

I  ni\ersii\  ai  Indianapolis 

otiiuek  (/  indvcms  iiipui  edu 

M   l.ane  Ikuner 
L  ni\  ersil>  of  W  ashingtoii 
Ram  Hall.  DL- 15 
Seattle.  W  A  9KIV5 
nihriiiier  «  ii  Washington  edu 

Paige  Schilt 

reaching  .Assistant 

Department  of  English 

I  ni\ersii\  of  levas  ai  .\usiin 

p.iiL'ciei  11  mail  uie\as  edu 


Dr  Joseph  Marchcsani 
Assistant  Professor.  English 
Perm  Stale 

McKcespon  Campus 
JocProf'oiaoi  com 

McKnda  Nuss 
Teaching  Assistant 
Department  of  English 
Uni\crsit>  of  Texas  at  Austin 
nuss  II  mail  utexas  edu 

Sanoma  I  Goodwill 

Assistant  Professor 

Coordinator  of  Freshman  Composition 

Brigiiam  Young  Uni\orsil\--Ha\\aii 

goodwills  «b\tih  cdu 

Alice  L  Trupc 

Ph  D  Candidate 

Inidiana  Umxersilx  of  Penns\l\ania 

.Adjunct  Instmctor 

Comnuiniiv  College  ol.Alleghenv  Counts 

Pittsburgh.  PA 

cqw  /uab  a  gro\  e  lup  edu 

Susan  Warshauer 
Graduate  Student 
Uni\ersit\  of  Texas  at  .Austin 
swan  (I  ccw  fee  utexas  cdu 

Carol  Barash 

Assistant  Professor  of  English 

Rutgers  Uni\crsit\ 

Assistant  to  the  Director 

Pnnceton-Rutgers  Center  for  Electronic  Texts  in  ihc 

Hunianilics 

cbarash  u  rci  riitgers  edu 

Carole  Mc>ers 

Instructor 

School  of  Literature.  Communication  and  Culture 

Georgia  Institute  of  Technologx 

cmS4  a  prism  gatech  edu 
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L;i\\rciicc  J  Clark 

Easi  Tcxas/Louisiana  Regional  Director 

Alliniicc  for  Compuiers  and  Writing 

Director.  The  Gatsbv  Project 

Professor.  English 

Tomball  College 

Tomball.  Texas  77375 

(71?)  357-3766 

l|c  a  acs  tamu  cdu 


Jeff  Hooks 

Associate  Professor  of  English  and  Humanities 
St  Petersburg  Junior  College 
hooksj^!email  spjc  cc  fl  us 

Eileen  Walker,  M.Ed 
Da\  IS  College 
Toledo.  Ohio  43623 
ewalker'aprimenei  com 


Allan  Heaps.  MA 

I'll  D  Candidate 

Riicioric  and  Technical  Communication 

Michiuan  Technological  Unncrsity 

.lylicaps  a  mtu  edu 


Jennifer  Wen/el.  M  A 

.Assistant  Instructor  and  Writing  Consultant 

Di\  ision  of  Rhetoric  and  Composition 

Univcrsiix  of  Texas  ai  Austin 

|\\en/cl'«  utxsv  s  cc  utexas  cdu 


N.ilasli.i  .Sinulko 

.\ssislani  Instructor 

(  o-t  li.iir.  Graduate  SludciU  AsscmbK 

I  ni\oisii\  of  Texas  at  Austin 

iiaiavli.i  II  mail  ulcxas  cdu 

IJ>mn.i(.)iKillc\.  I'll  D 
I)iicl1(.ii  of  Composition 
l.n!:li.>-li  Department 
Western  Washington  Uni\crsil\ 
BcliinLiham.  WA''y8225 
diq  a  hciison  cc  \\a\u  edu 


Mar\  Harvan 

.Assistant  Insimcior 

Di\  ision  of  Rhetoric  and  Composition 

Member  of  the  Compuier  Writing  and  Research 

Laboratories 

Uni\ersil\  of  Texas  al  Austin 

liai  \  an  a  mail  utexas  edu 

Bill  Paredes-Holl.  MA 
Ph  D  Candidate.  English 
Uni\crsit\  of  Texas  at  Austin 
bph  f/mail  utexas  edu 


i'role>Nor  liarren  Chiang-Schultheiss 

(  eniios  ('ullcge 

Depannieni  of  English 

III  In  Alundra  Bl\d 

\on\alk.  CA  W(oO-(,2n 

seluilthciss  a  cemios  edu 

hup    wuu  ccrriios  edu/~schultheiss/ 


M.irL'.irei  N   Hundlcbv 
\>>i  Professor         ol 

(  onimunicaiion 

Michigan  I'cchnological  Uni\ersil\ 
ninluiikiie  a  niiu  cdu 

Alan  r.islor 

(Jraduaie  Teaching  .Assistant 

I  lie  l.iii\ersit\  of  Texas  at  Arlington 

api''iis'^  (/  uiarlg  ula  edu 


Scientific/Tethnical 


William  E   King.  Ph  D 
Professor  of  English 
Belhel  College 
dr  bill  king  f/msn  com 

Caiherine  R   Eskin.  Ph  D  English 
f=FXrsieamanuensis  ( Ass  i  Professor) 
Engelsk  Instiiuii 

Lni\ersii\  of  Trondheim.  Non\a\ 
ceskin  (/  alia  a\  h  unit  no 

Daniel  Riordan.  Ph  D 
Professor  of  English 
Lni\ersil>  of  W  isconsin-Stoul 
Menomoiue.  Wl 
driordan  ci  uwsloul  edu 
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Douglas  Eyman 

Compuicr-Facilitalcd         Wriling         Classroom 

Coordinalor 

Member.  Alliance  for  Compulers  and  Wnlmg  Board 

of  Directors 

Department  of  English 

Uni\crsity  of  North  Carolina  at  Wilmington 

c\ man  «  uncwil  cdu 


Gail  E  Hawishcr 
Assistant  Chair.  College  Section 
National  Council  of  Teachers  of  English 
Director.  Center  for  Writing  Studies 
Associate  Professor  of  English 
University  of  Illinois 
Urbana-Champaign.  IL  61801 
hawishcrauiuc  cdu 


Patricia  Gillikin 

Coordinator  of  llic  Developmental  Writing  Program 

The  College  of  West  Virginia 

Bccklcv.  WV 

PLGillikin  «aol  com 


Invin  Wciscr 

Associate  Professor  of  English 
Purdue  Univcrsit> 
iweiscr.w  sage  cc  purduc  cdu 


Ralph  SvKain 

Associate  Professor  and  Chair 

DiMsion  of  English  and  Communication 

Briar  Cliff  College 

.v"^(i.^  Rebecca  St 

SioiiNCitx.  lA  .SI  1 04-2  100 

(7i:):79-.>4x.'? 

s\\;iiii  (/  brinr-cliff  cdu 

Dr  Helen  Fox 

Lecturer 

Hiiglisli  Composition  Board 

L'ni\crsil\  of  Michigan 

■\nn  Arbor.  Ml  4S  I  O'M ()().< 

h!b\  (/  umicli  edu 

Raiidv  Smith 
liisirutior 

Depanmeiil  of  English 
Western  Illinois  Uni\ersit\ 
Raiid\    Smith  a  ccmail  w  lu  edu 


.lames  C    Morrison 

Lecturer 

Program  in  Writing  and  Humanistic  Studies 

Massachusetts  Institute  of  Technologv 

C  ambridgc.  Massachusetts  02  1  39 

jimiii  (/  mit  cdu 
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Overregulating  the  Litemet 


(jo  to  sunpty  to  protect  your  own  pri- 
vacy. OQ-hne  pronden  — Amena 
Online,  for  ecample  — wiU  beconae 
stnctly  liabie  for  nolaooni  of  copy- 
ngtit  by  their  memtien.  aulang  it 
necesury  for  them  to  monitor  what 
their  usen  ue  doing. 

The  pramiae  of  the  information 
highway  —  uiuversal  access,  rapid, 
free  exchange  of  mformaaco.  the 
promotion  otf  Iwhnnlngicai  inoova- 


unfuntliar  tetnisry  for  moot  people 
and  (0  n^  easy  for  a  tmait  lawyer  to 
make  ai^umentx  about  "pivpeny 
hftits"  that  sauod  reasooable  when 
applied  to  tomettung  like  owning 
your  own  sneakers,  but  which  are 
ridiculous  in  the  realm  of  copyright 
and  patent 

Intellectual  propeity  rights  are 
liimted  monopolies  conferred  in 
order  to  produce  present  and  future 


By  James  Boyl« 

What  if  the  ground  rules  for 
the  informauon  society 
were  wnnen  and  no  one 
paid  any  attention'  What  if  they 
were  bad.'  Given  the  current  fretizy 
of  articles  about  the  informaaon 
superhighway,  about  technology 
stocks,  aoout  cyberpom.  this  sce- 
nario IS  almost  impossible  to 
believe.  But  the  ground  rules  have 

been  wntten,  almost  no  one  noaced     

and  they  are  bad.  Really  bad. 

tra"^  ?;^?!,s''^te"^"    ^^  ^^^^^  ^^P^  » ^^  ostoundingfy  radical 

on  intellectual  properr/  on  the   nwosuTe  whtdi  mokcs  reoduis  o  docuiTient  oti  the 

Internet,  bens.  Orrm  Hatch  and  ».  ixr  i_  i_  •!_..•    i    ,  ■ 

Patrick  Leahy  have  just  mtroduced   scTcen  Of  yow  Weo  Dwwser  a  copynght  violotion. 

its  recommendanons  as  Senate  Bill     

1284  The  press  coverage  of  the  ^^^'"^^^^^^"^^^^^^^^'^""^^^^^^"^^^^^^^^" 
White  Paper  was  resi>ectful  and 
uncomprehending.  The  document 
IS  dense  and  outrageously  legalistic, 
denying  any  atizen  but  a  member  of 
the  copynght  bar  an  ability  fo  com- 
ment on  this  crucial  piece  of  infor- 
maaon policy.  (I  am  a  law  prafossor, 
and  I  find  it  hard  going.) 

The  only  groups  whom  journal- 
ists contacted  were  software  pub- 
lishers and  the  Recording  Industry 
of  Amenca.  which  is  rather  like  ask- 
ing Operation  Rescue  for  comments 
on  an  ann-abortion  measure.  Those 
groups  loved  iL  And  there  the  issue 
was  allowed  to  rest. 

The  public  could  be  forgiven  for 
thinking  chat  nothing  ngmficant  was 
happening.  The  Report  itaeUsaya  it 
is  iust  a  "minor  rcadiusnneBt"  of  the 
law.  In  fact,  under  its  bland  surface 
the  White  Paper  is  an  anonndingly 
radical  measure  wtnch  makes  read- 
ing a  document  on  the  acxean  of 
your  Web  browser  a  conyiiglu  vMy 
lahon.  cuts  these  wtw  cannot  aflbrd 
tn  "bcense"  mformaQon  off  traoi 
the  informaaon  highway  and  dra- 
maacally  resincta  the  "fair  use"  of 
copyrighted  material. 

Finally,  m  a  distinctly  OrweUian 
twist.  It  will  become  a  fedeial  cnme 
to  attempt  m  circumvent  any  of  the 

#1—  1 1 1 II  ll«-  fTH>#->fHfT*n  rf^tgw^H  W% 

monitor  your  use  of  infonnaoao  and 
informaaon  products — ewn  if  you 


James  Beyle  ti  a  pwfasor  of  low 
at  the  Amencnn  Universiry  and 
author  of  "Shamnns.  SofUpan  and 
Spleens:  Law  and  the  Conatntciton 
of  the  Information  Soaet%'  forth- 
coming  from  Harvartl  University 
Press. 


tun.  &ve  speech  and  personal  pri- 
vacy —  would  be  replaced  by  its 
exaa  opponie.  And  all  of  this  is 
being  done  in  the  name  of  "sanng" 
the  Internet,  as  If  it  weren't  growing 
exponenoaiiy  nght  now.  largely 
because  it  isat  currently  stunted 
by  protecDonist  rules  Uke  these. 

How  did  all  of  this  happen?  There 
are  lots  of  answers  to  the  questioa 

Fbr  some  it  is  the  faa  that  the 
chief  author  of  the  report.  Bruce 
Lehman,  the  commissioner  of 
patents,  used  m  be  employed  as  a 
lawyer  by  the  software  industry  and 
IS  aemng  this  opportunity  to  wnts 
that  industry^  wish  list  mm  Law 
under  the  gmse  o(  a  "minor  danfl- 
catioB." 

Rr  ocben  it  la  the  fact  that  Hol- 
lywood and  tbe  ivoonl  mduslZT  coo- 
QibuiBd  Iocs  of  noDsy  to  ilie  Dcnoc* 
ran.  ( IOC  giant  movw  and  leuud 
indiis&iea  ara  pondering  uneasity 
how  fo  deal  with  the  mfonnaaoB 
superiugtaway.  The  White  Paper 
tries  m  rewrite  tlie  rules  of  the  road 
to  givo  thetn  a  break.  Of  coune  in 
dobig  so.  it  forecfoaea  a  kx  of  the 
Nec^  Innovative  and  ni  iiiiig  pocen- 
oal  for  tlia  saka  of  a  cmputaia  wd- 
Can  program.  M  as  If  we  dealt  wnh 
tba  inmductiaB  of  movable  type  by 
inasnng  that  each  leoer  be  hand- 
inked  by  a  professional  scnbe.) 
Money  and  powu'  are  always  good 
CTpi«n.t«m«  but  I  am  a  PoUyan- 
naiah  son  and  I  think  that  there  are 
more  creditable  reasons  wtiy  some 
senoua  lecialalors  and  an  adnnms- 
traoon  nommally  cofiuiiittgd  to  uni- 
veraal  aoceaa  woidd  buy  this  kind  of 


Flnt.  intellectual  property  is 
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public  benefits.  For  the  purposes  of 
producing  chose  beneiits.  the  "Umi- 
tations  "  on  the  nglit  —  hke  the  fact 
chat  all  of  us  are  allowed  to  make 
-fair  use"  of  copynghted  material 
for  news  rrponing  or  educanonai 
purposes,  or  that  programmers  can 
"decompile"  another  compames' 
computer  program  so  as  to  produce 
better  innovaQons  themselves  — are 
just  as  un[?ortant  as  the  grant  of  the 
nght  Itself.  It^  the  impliat  quid  pro 
quootmtellectual  protserry:  we  will 
give  you  this  extremely  valuable 
legal  monopoly,  backed  with  state 
power  and  enforced  through  the 
coum  (and  by  the  FBL)  In  return, 
wa  will  design  tlie  contoun  of  your 
rigiit  so  as  to  eaoouiage  a  variety  of 
soaaUy  valuable  uses. 

Tha  Wbia  Papers  stnRBgT  u  CO 
calk  as  tbough  the  nshti  of  copy- 
ri(tat  holden  ware  abaolute  and 
tima  to  squeeie  moat  of  tha  limna- 
luBs  on  those  ngtaia  out  of  ezis- 
teace.  Mr.  I.fhman  wana  m  give 
LUfiyiight  holders  ctie  "qtnd'*  wtnle 
claimiiig  that  the  "quo"  Is  a  tax.  or 
a  Aaced  subsidy.  Only  the  unfasul- 
unty  of  Intellectual  property  con- 
ceals the  ludictouaneaa  of  the  argu- 
ment It^  as  if  a  developer  had 
nugutiarr  rt  a  fat  package  of  caah 
gmts  and  tax  break!  as  the  price  of 
boildiiig  a  new  gtadiiim  m  Wash- 
ingtm,  but  then  wanBBd  fo  claim  an 
absoluCB  piopeny  ngbt  in  the  ben- 
efits of  the  deal  while  i"*««**w^  t^t 
to  mM^iwy  iiijn  fulflU  his  side  of  the 
bargain  would  be  to  confor  a  "sub- 
sidy' on  the  aty. 

Sacoad.  as  yet  wo  bam  no  "poli- 
tiEB  of  the  informaQoo  age,'  and  so 
the  normal  checks  of  the  democra- 
tic process  are  not  operatnig  fo  stop 
some  palpably  bad  legiilanve  pit>- 
poaala.  The  pi«*a  and  the  pubhc 
simpty  have  no  idea  of  the  likely 
"sidaa"  or  .InlBresoi"  Invohnd  m 
snch  a  dwnnnn  If  a  labor  law  is 
paaaed,  the  Wuhmgiso  Post  doean't 
only  call  the  Chamber  of  Com- 
merce, on  environmeatai  issues 
they  dont  only  call  the  Sierra  Club. 
Met  on  uitellectual  pnperty  issues, 
ttiey  call  only  the  largest  property 
holders. 

The  Idea  that  startup  software 
developers,  librarians,  educamrs, 
civil  libertanaos  and  so  on  might 
have  a  distinct  penpective  on  these 
issues,  simply  hasn't  emerged  inm 
popular  consdouxnesa.  The  prob- 
lem IS  not  that  the  mone  and  soft- 
ware giants  wanted  M  cut  them- 
selves a  special  deal,  whatever  the 
effects  on  future  tnnovatian.  on 
free  speech  or  on  privacy.  Of 
coune  they  did.  The  problem  is 
that  there  is  yet  no  coalition  to 
defend  the  public  interest,  to 
defend  the  mterests  of  ftiture  inno- 
vators, of  teachers,  of  our  kida  and 
of  the  poor. 

Wa  need  a  politics,  and  a  preaa,  of 
the  information  age.  before  the 
groond  rules  are  wntten  m  our 
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